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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 330 and 351
RIN 3206-AJ18

Placement Assistance and Reduction
in Force Notices

AGENCY: Office of Personnel
Management.

ACTION: Final regulations.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
placement assistance and reduction in
force regulations to replace references to
the repealed Job Training Partnership
Act with references to the Workforce
Investment Act of 1998.

DATES: These regulations are effective
February 5, 2002.

FOR FURTHER INFORMATION CONTACT: Pam
Galemore, 202—606—0960, FAX 202—
606—2329, TDD (202) 606—0023, or e-
mail at pjgalemo@opm.gov.
SUPPLEMENTARY INFORMATION: On
October 26, 2000, OPM published
interim regulations at 65 FR 64133 to
replace references to the repealed Job
Training Partnership Act (JTPA) with
references to its successor statute, the
Workforce Investment Act (WIA) of
1998. OPM is making the interim
regulations final without further
revision.

Background

The JTPA, Public Law 97-300,
October 12, 1982, as amended, required
the States to provide employment
assistance programs to dislocated
workers and others as defined in the
Act. Since 1995, through OPM
regulations published in §§ 330.405,
351.803, and 351.807 of title 5, Code of
Federal Regulations (CFR), agencies
have been required to give JTPA
program information to employees in
their specific reduction in force notices.

The JTPA was repealed effective July
1, 2000. States now provide placement
assistance programs under the WIA,
Public Law 105-220, August 7, 1998.
The Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, Public Law 105-
277, section 405, October 21, 1998,
amended the reduction in force statute
at 5 U.S.C. 3502(d) to reflect this change
in the controlling statute.

The interim regulations were issued
solely to replace references to the
repealed JTPA with references to its
successor statute, the WIA. No other
wording was changed.

The interim regulations were effective
November 27, 2000. Interested parties
could submit written comments to OPM
concerning the regulations during the
60-day period following publication.

Comments

OPM did not receive any comments
on the interim regulations.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in

accordance with Executive Order 12866.

List of Subjects in 5 CFR Parts 330 and
351

Administrative practice and
procedure, Armed forces reserves,
Government Employees, Individuals
with disabilities.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, the interim regulations
revising 5 CFR parts 330 and 351 which
were published at 65 FR 64133 on
October 26, 2000, are adopted as final
regulations without change.

[FR Doc. 02—2672 Filed 2—4-02; 8:45 am]
BILLING CODE 6325-38-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 330, 332, 351, 353

RIN 3206-AJ32

Career Transition Assistance for
Surplus and Displaced Federal
Employees

AGENCY: Office of Personnel
Management.

ACTION: Final rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations making the current career
transition assistance programs
permanent to help Federal employees
displaced from their jobs by
downsizing. These regulations adopt
interim regulations published June 4,
2001, as final.

EFFECTIVE DATE: March 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Yeatman, (202) 606—0960,
FAX (202) 606—2329, or by email at:
jryeatma@opm.gov.

SUPPLEMENTARY INFORMATION:
Background

On June 4, 2001, OPM published
interim regulations removing the sunset
date from the Career Transition
Assistance Plan (CTAP) and Interagency
Career Transition Assistance Plan
(ICTAP). These regulations also
permanently eliminated the Interagency
Placement Program (IPP), deleting
references to the IPP in parts 332, 351
and 353 and replacing them with ICTAP
where appropriate.

Comments

Four Federal agencies commented on
these regulations. All four agreed with
the regulations as published, supporting
OPM'’s decision to permanently replace
the IPP with CTAP and ICTAP and to
eliminate the agency reporting
requirements. One agency suggested
that we consider redesignating CTAP as
ACTAP (Agency Career Transition
Assistance Plan) to reduce confusion
between this agency placement program
and the ICTAP, the interagency
program. We believe the best way to
implement such a change would be in
conjunction with future proposed
regulations.
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Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

List of Subjects in 5 CFR Part 330

Armed forces reserves, Government
employees.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, the interim rule
amending 5 CFR parts 330, 332, 351 and
353 which was published at 66 FR
29895 on June 4, 2001, as adopted as a
final rule without change.

[FR Doc. 02—2674 Filed 2—4—-02; 8:45 am|]
BILLING CODE 6325-38-M

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 351
RIN 3206-AJ14

Reduction in Force Retreat Rights

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
regulation that clarifies a released
employee’s potential right to ‘Retreat”
to another position in a reduction in
force. This regulation states that an
agency determines the potential grade
range of a released employee’s retreat
right solely upon the position held by
the employee on the effective date of the
reduction in force rather than the grade
range of the position to which the
employee may have a right to retreat.
DATES: This regulation is effective on
February 5, 2002.

FOR FURTHER INFORMATION CONTACT:
Thomas A. Glennon, FAX 202—-606—
2329.

SUPPLEMENTARY INFORMATION:

Background

On October 20, 2000, OPM published
an interim regulation at 65 FR 62991
that clarifies OPM’s longstanding policy
on the procedure that an agency uses to
determine a released employee’s
potential right to “Retreat” to another
position in a reduction in force.

The interim regulation stated that an
agency determines the grade or grade-
interval range of a released employee’s
retreat rights solely on the basis of the
official position of record held by the
employee on the effective date of the
reduction in force. The regulation also
stated that an agency does not consider
the grade or grade-interval range of the
position to which the employee may
have a retreat right.

The interim regulation was effective
upon publication in the Federal
Register. Interested parties could submit
written comments to OPM concerning
the regulation in the 60 day period
following publication.

Comments

OPM did not receive any comments
on the regulation.

Final Regulation

The interim regulation OPM
published at 65 FR 62991 is published
as a final regulation without further
revision.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

Executive Order 12866, Regulatory
Review

This regulation has been reviewed by
the Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 351

Administrative practice and
procedure, Government employees.
Office of Personnel Management.

Kay Coles James,
Director.

Accordingly, the interim regulation
published at 65 FR 62991 on October
20, 2000, is adopted as final without
change.

[FR Doc. 02-2673 Filed 2—4-02; 8:45 am]
BILLING CODE 6325-38-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE172; Special Conditions No.
23-110-SC]

Special Conditions: GROB-WERKE,
Burkhurt Grob e.k.,
Unternehmensbereich Luft-und
Raumfahrt, Model G120A Airplane,
Protection of Systems for High
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions, request
for comments.

SUMMARY: These special conditions are
issued to GROB-WERKE, Burkhurt Grob
e.k., Unternehmensbereich Luft-und
Raumfahrt (GROB-WERKE), for a type
certificate for the G120A airplane. This
airplane will have novel and unusual
design features when compared to the
state of technology envisaged in the
applicable airworthiness standards.
These novel and unusual design
features include the installation of an
electronic attitude direction indicator
for which the applicable regulations do
not contain adequate or appropriate
airworthiness standards for the
protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
DATES: The effective date of these
special conditions is January 29, 2002.
The Federal Aviation Administration
(FAA) must receive any comments on
this rule on or before March 7, 2002.
ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
CE172, 901 Locust, Room 506, Kansas
City, Missouri 64106. You may view any
comments at this location between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
816—329-4146; facsimile 816—-329—-4149.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
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procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE172.” The postcard will
be date stamped and returned to the
commenter.

Background

On February 6, 2001, GROB-WERKE,
Burkhurt Grob e.k.,
Unternehmensbereich Luft-und
Raumfahrt, Lettenbachstrasse 9, 86874,
Tussenhausen-Mattsies, Germany, made
an application to the FAA for a type
certificate for the G120A airplane. The
proposed modification incorporates a
novel or unusual design feature, such as
electronic attitude direction indicator
that is vulnerable to HIRF external to
the airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.17, GROB-WERKE must show
that the G120A airplane meets the
following provisions, or the applicable
regulations in effect on the date of
application, 14 CFR part 23 at
Amendment 23-54.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate

safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are normally
issued in accordance with §11.19 as
required by and become a part of the
type certification basis in accordance
with §21.17 (a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

GROB-WERKE plans to incorporate
certain novel and unusual design
features into an airplane for which the
airworthiness standards do not contain
adequate or appropriate safety standards
for protection from the effects of HIRF.
These features include an electronic
attitude direction indicator, which is
susceptible to the HIRF environment,
which was not envisaged by the existing
regulations for this type of airplane.

Protection of Systems From High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid state advanced
components in analog and digital
electronics circuits, these advanced
systems are readily responsive to the
transient effects of induced electrical
current and voltage caused by the HIRF.
The HIRF can degrade electronic
systems performance by damaging
components or upsetting system
functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. In addition, the
number of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of

vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows: The applicant
may demonstrate that the operation and
operational capability of the installed
electrical and electronic systems that
perform critical functions are not
adversely affected when the aircraft is
exposed to the HIRF environment
defined below:

Field strength
(volts per meter)

Frequency
Peak Average
10 kHz-100 kHz ........... 50 50
100 kHz-500 kHz . 50 50
500 kHz-2 MHz ............ 50 50
2 MHz-30 MHz ............. 100 100
30 MHz—=70 MHz ........... 50 50

70 MHz-100 MHz ......... 50 50

100 MHz—200 MHz ....... 100 100
200 MHz-400 MHz ....... 100 100
400 MHz—=700 MHz ....... 700 50
700 MHz-1 GHz ........... 700 100
1 GHz-2 GHz ....... 2000 200
2 GHz-4 GHz ... 3000 200
4 GHz—6 GHz ... 3000 200
6 GHz-8 GHz ... 1000 200
8 GHz-12 GHz 3000 300
12 GHz-18 GHz ... 2000 200
18GHz-40 GHz 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values, over
the complete modulation period.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts rms per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
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requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to the G120A
airplane. Should GROB-WERKE apply
at a later date for a design approval to
modify any other model on the same
type certificate to incorporate the same
novel or unusual design feature, the
special conditions would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on the
specified airplane model(s). It is not a
rule of general applicability and affects
only the applicant who applied to the
FAA for approval of these features on
the airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,

which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR part 21, §§21.16 and 21.101;
and 14 CFR part 11, 11.19.

The Special Conditions

Accordingly, by the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the G120A airplane
manufactured by GROB-WERKE, which
includes an electronic attitude direction
indicator.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri, on January
29, 2002.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 02—2719 Filed 2—4-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 02-ASO-3]

Amendment to Class D Airspace; Eglin
AFB, FL; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final rule (99—ASO-
19), which was published in the Federal
Register on December 14, 1999, (64 FR
69631), amending Class D airspace at
Eglin AFB, FL. This action corrects
errors in the legal description for the
Class D airspace at Eglin AFB, FL.

EFFECTIVE DATE: 0901 UTC, April 18,
2002.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:
Background

Federal Register Document 99-32347,
Airspace Docket No. 99-AS0-19,
published on December 14, 1999, (64 FR
69631), amends Class D airspace at
Eglin AFB, FL. Errors were discovered
in the legal description, describing the
Class D airspace area. One word, “of”
has been changed to “to”’, and the word
“east” has been inserted to more clearly
describe the airspace boundaries. These
actions correct the errors.

Designations for Class D airspace
areas extending upward from the
surface of the earth are published in
Paragraph 5000 of FAA Order 7400.9],
dated August 31, 2001, and effective
September 16, 2001, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in the Order.

Need for Correction

As published, the final rule contains
errors which incorrectly describe the
geographical boundaries of the Class D
airspace area. Accordingly, pursuant to
the authority delegated to me, the legal
description for the Class D airspace area
at Eglin AFB, FL, incorporated by
reference at § 71.1, 14 CFR 71.1, and
published in the Federal Register on
December 14, 1999, (64 FR 69631), is
corrected by making the following
correcting amendment.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

In consideration of the foregoing, the
Federal Aviation Administration
corrects the adopted amendment, 14
CFR part 71, by making the following
correcting amendment:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389

§71.1 [Corrected]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 5000 Class D Airspace

ASO FL D Eglin AFB, FL [CORRECTED]

Eglin AFB, FL

(Lat. 30°29'00"N, long. 86°31'34"W)
Destin—Fort Walton Beach

(Lat. 30°24'00"N, long. 86°28'17"W)
Destin NDB

(Lat. 30°24'18"N, long. 86°28'26"W)

Duke Field

(Lat. 30°39'07"N, long. 86°31'23"W)
Hurlburt Field

(Lat. 30°25'44"N, long. 86°41'20"W)

That airspace extending upward from the
surface, to and including 2,600 feet MSL
within a 5.5-mile radius of Eglin AFB and
within a 4-mile radius of Destin—Fort
Walton Beach Airport and within 2.5 miles
each side of the 147° bearing from the Destin
NDB, extending 7 miles southeast of the
NDB, excluding the portion north of a line
connecting the 2 points of intersection within
a 5.2-mile radius circle centered on Duke
Field; excluding the portion southwest of a
line connecting the 2 points of intersection
within a 5.3-mile radius of Hurlburt Field;
excluding a portion east of a line beginning
at lat. 30°30'43"N., long 86°26'21"W.,
extending north to the 5.5-mile radius and
north of a line beginning at lat. 30°30'43"N.,
long. 86°26'21"W. extending east to the 5.5-
mile radius.

* * * * *

Issued in College Park, Georgia, on January
29, 2002.

Wade T. Carpenter,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 02—2721 Filed 2—4-02; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-45371]

Exemption of Transactions in Certain
Options and Futures on Security
Indexes From Section 31 of the
Exchange Act

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is, by rule,
exempting two classes of securities from
the fee and assessment requirements of
Section 31 of the Securities Exchange
Act of 1934 (“Exchange Act”): options
on narrow-based security indexes and
futures on narrow-based security
indexes. In light of the very low amount
of Section 31 fees currently collected on
options on narrow-based security
indexes, the Commission is granting the
exemption for options on such indexes
to relieve certain national securities
exchanges of the burden of having to
calculate whether an index is narrow-
based or broad-based. The Commission
is granting the exemption for futures on
narrow-based security indexes to
promote a level playing field between
options and futures.

EFFECTIVE DATE: February 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Michael Gaw, Special Counsel, 202—
942-0158, Division of Market
Regulation, Securities and Exchange
Commission, 450 5th Street, NW.,
Washington, DC 20549-1001.
SUPPLEMENTARY INFORMATION:

I. Background and Summary

Section 31 of the Exchange Act?
requires national securities exchanges
and national securities associations to
pay fees and assessments to the
Commission based on sales of or
transactions in certain securities.
Specifically, a national securities
exchange is required to pay to the
Commission fees based on the aggregate
dollar amount of sales of certain
securities transacted on that exchange,?
and a national securities association is
required to pay to the Commission fees
based on the aggregate dollar amount of
sales of certain securities transacted by
or through any member of the
association otherwise than on a national
securities exchange.3 In addition, an
exchange or association is required to

115 U.S.C. 78ee.
2 See 15 U.S.C. 78ee(b).
3 See 15 U.S.C. 78ee(c).

pay to the Commission an assessment
for each round turn transaction on a
security future.* Section 31(f) of the
Exchange Act5 provides that “[t]he
Commission, by rule, may exempt any
sale of securities or any class of sales of
securities from any fee or assessment
imposed by [Section 31], if the
Commission finds that such exemption
is consistent with the public interest,
the equal regulation of markets and
brokers and dealers, and the
development of a national market
system.”

On January 16, 2002, President Bush
signed into law the Investor and Capital
Markets Fee Relief Act (‘“Fee Relief
Act”) ¢ which, among other things,
amends Section 31 to provide that
“options on securities indexes
(excluding a narrow-based security
index)” are exempt from the fee
requirements of Section 31. Thus, as
provided by statute, national securities
exchanges and national securities
associations are not required to pay to
the Commission fees on sales of options
on security indexes that are not narrow-
based security indexes 7 (i.e., are “‘broad-
based security indexes”). The exclusion
of sales of options on broad-based
indexes from Section 31 fees is
consistent with the treatment of futures
on broad-based indexes, which compete
with options on broad-based indexes
and are not subject to assessments under
Section 31.

The Commission today is amending
Rule 31-1 under the Exchange Act3 by
adding new paragraphs (f) and (g) to
exempt options and futures,
respectively, on narrow-based security
indexes from Section 31. The
Commission also is adopting
conforming amendments to the
preliminary note in Rule 31-1.

II. Discussion

A. Exemption for Options on Narrow-
Based Security Indexes

The Exchange Act defines a narrow-
based security index to be an index that
has any one of the following four
characteristics: (1) It has nine or fewer
component securities; (2) any one of its
component securities comprises more
than 30 percent of its weighting; (3) any
group of five of its component securities
together comprise more than 60 percent
of its weighting; or (4) the lowest
weighted component securities

4 See 15 U.S.C. 78ee(d).

515 U.S.C. 78ee(f).

6 Pub. L. No. 107-123, 115 Stat. 2390 (2002).

7 The term ‘‘narrow-based security index” is
defined in Section 3(a)(55)(B) of the Exchange Act,
15 U.S.C. 78¢(a)(55)(B).

817 CFR 240.31-1.
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comprising, in the aggregate, 25 percent
of the index’s weighting have an
aggregate dollar value of average daily
trading volume of less than $50 million
(or in the case of an index with 15 or
more component securities, $30
million).® This definition was added to
the Exchange Act by the Commodity
Futures Modernization Act of 2000
which, among other things, authorized
the trading of futures on single
securities and on narrow-based security
indexes.

Trading of futures on narrow-based
security indexes is subject to joint
regulation by the Commission and the
Commodity Futures Trading
Commission (“CFTC”), whereas trading
of futures on broad-based security
indexes is subject to the sole
jurisdiction of the CFTC. To ensure that
trading of an index future is not subject
to one regulatory framework one instant
and another regulatory framework the
next instant, an index is excluded from
the definition of “narrow-based security
index” if: (1) a future on such index
traded on a CFTC-regulated market for
at least 30 days as a future on a broad-
based security index; and (2) such index
has not had the above characteristics of
a narrow-based security index for more
than 45 business days over three
calendar months.10 This exclusion, in
effect, creates a tolerance period that
permits trading in futures on broad-
based security indexes to continue to be
regulated exclusively by the CFTC if the
index becomes narrow-based for 45 or
fewer business days in a three-month
period.1?

This statutory tolerance period
applies only when a future is trading on
an index. When a future is not trading
on an index, the index can switch
continuously between a broad-based
security index and a narrow-based
security index. Thus, when a future is
not trading on an index, an option on
that index could be an option on a
narrow-based security index one
instant—and thus be subject to Section
31 fees—and be an option on a broad-
based security index—and thus be
exempt from Section 31 fees—just an
instant later. Exchanges and
associations must, therefore,
continuously monitor the status of an
index underlying an option and pay
Section 31 fees to the Commission only

9 See 15 U.S.C. 78c(a)(55)(B)(i)—(iv).

10 See 15 U.S.C. 78c(a)(55)(C)(iii).

117f the index becomes narrow-based for more
than 45 days over three consecutive calendar
months, the Exchange Act then provides an
additional grace period of three months during
which the index is excluded from the definition of
narrow-based security index. See 15 U.S.C.
78c(a)(55)(E).

for sales executed when the underlying
index was narrow-based.

Currently, the trading volume of
options on narrow-based security
indexes, and thus the amount of Section
31 fees levied on such trading, is
insignificant. The fees paid by the
exchanges to the Commission in 2001
for all sales of options on indexes that
were, or in the near future might
become, narrow-based security indexes
was below $35,000.2 In light of the
currently low dollar volume of sales of
options on narrow-based security
indexes and the resources that
exchanges and associations must devote
to monitoring the narrow-based status of
the underlying indexes, the Commission
believes that it is consistent with the
public interest, the equal regulation of
markets and brokers and dealers, and
the development of a national market
system to exempt options on narrow-
based security indexes from the fee
requirements of Section 31.

To the extent that the dollar volume
of sales of options on narrow-based
security indexes increases, the
Commission may reevaluate its decision
today to exempt such products from
Section 31 fees.3

B. Exemption for Futures on Narrow-
Based Security Indexes

In addition, the Commission is
exempting futures on narrow-based
security indexes from the fee assessment
requirements of Section 31. The
Commission believes that such an
exemption is necessary and appropriate
to maintain a level competitive playing
field between futures on narrow-based
security indexes and options on narrow-
based security indexes that compete
with one another. The Commission
notes that one of the reasons that
Congress relieved exchanges and
associations from the requirement to
pay Section 31 fees on options on
security indexes (excluding narrow-
based security indexes) is that futures
on such indexes are not subject to
Section 31 assessments. Similarly, the
Commission believes that an exemption
for futures on narrow-based security
indexes is consistent with the public
interest, the equal regulation of markets
and brokers and dealers, and the
development of a national market
system. As with the exemption for

12 By contrast, the Commission collected a total
of approximately $1.1 billion in Section 31 fees in
the twelve months from September 2000 to August
2001.

13 The Commission could consider, for example,
adopting rules that establish a tolerance period for
security indexes underlying options that is similar
to the statutory tolerance period for futures on
security indexes. See supra notes 10-11 and
accompanying text.

options on narrow-based security
indexes, the Commission may
reevaluate its decision today to exempt
futures on narrow-based security
indexes from Section 31 assessments
after trading commences in these
products.

III. Consideration of the Burden on
Competition, and Promotion of
Efficiency, Competition, and Capital
Formation

Section 3(f) of the Exchange Act 14
requires the Commission, whenever it
engages in rulemaking and is required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider whether the action
will promote efficiency, competition,
and capital formation. In addition,
Section 23(a)(2) of the Exchange Act1°
requires the Commission, when
promulgating rules under the Exchange
Act, to consider the impact any such
rules would have on competition.
Section 23(a)(2) further provides that
the Commission may not adopt a rule
that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

The Commission has considered the
effect of the amendments to Rule 31-1
on efficiency, competition, and capital
formation. The Commission does not
believe that these amendments will
impose any burden on competition. To
the contrary, the Commission believes
that the amendments will promote a
level playing field between options and
futures on narrow-based security
indexes.

The Commission also has considered
whether exempting options and futures
on narrow-based security indexes from
Section 31 might divert trading activity
from securities that are not exempt from
Section 31 to these options and futures
that are exempt. However, the
Commission views this prospect as
highly unlikely. Options and futures on
single stocks and options and futures on
narrow-based security indexes are, in
practice, very imperfect substitutes for
each other.16 Given this imperfection,
the very small per-transaction Section
31 fee on transactions in the single-stock
options and futures would not likely be
the controlling factor in a market
participant’s decision to purchase index

1415 U.S.C. 78c(f).

1515 U.S.C. 78w(a)(2).

16 A market participant would view an option or
future on a narrow-based security index as a close
substitute for individual options or futures on the
component securities only if the market participant
desired to have an interest in all of the index’s
component securities, and in the proportion that
such securities were weighted in the index.
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options or futures rather than options or
futures on the index’s component
securities.

IV. Administrative Procedure Act and
Other Considerations

Section 553(b) of the Administrative
Procedure Act (“APA”) 17 generally
requires an agency to publish notice of
a proposed rule making in the Federal
Register. This requirement does not
apply, however, if the agency ““for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” 18

Although President Bush signed the
Fee Relief Act into law on January 16,
2002, it became effective retroactively to
December 28, 2001.1° Thus, in
complying with the requirements of
Section 31, national securities
exchanges and national securities
associations currently must
continuously monitor whether an index
underlying an index option is narrow-
based or broad-based. The Commission
finds that it is unnecessary and contrary
to the public interest to continue to
require exchanges and associations to
incur this burden and assess the
required fees during a notice and
comment period when the amount of
such fees would be an infinitesimal
portion of the total fees collected and
paid to the Commission under Section
31. Therefore, the Commission finds
good cause to waive the APA’s notice
and comment provisions with respect to
the amendments to Rule 31-1.

The APA also generally requires that
an agency publish an adopted rule in
the Federal Register 30 days before it
becomes effective.20 However, this
requirement does not apply if the rule
grants or recognizes an exemption or
relieves a restriction 21 or if the agency
finds good cause not to delay the
effective date.22 The Commission finds
that the amendments to Rule 31-1 meet
both criteria. The amendments exempt
two classes of securities—options on
narrow-based security indexes and
futures on narrow-based security
indexes—from the fee assessments of
Section 31. Moreover, as discussed
above, making the rule amendments
effective immediately will spare
exchanges and associations the burden
and expense of monitoring indexes and

175 U.S.C. 553(b).

185 U.S.C. 553(b)(B).

19 See Section 11 of the Fee Relief Act.
20 See 5 U.S.C. 553(d).

21 See 5 U.S.C. 553(d)(1).

22 See 5 U.S.C. 553(d)(3).

assessing the required fees for the
period during which the amendments
are not effective. Therefore, the
Commission finds good cause to issue
the rule amendments without a delayed
effective date.

The Regulatory Flexibility Act 23 is
not applicable to the promulgation of
the rule amendments. The flexibility
analysis requirement of the Regulatory
Flexibility Act applies only if the
Commission would be required by the
APA to publish general notice of the
proposed rulemaking.24 As discussed
above, the Commission has determined
that the APA does not require it to
solicit public comment in this case.

The Paperwork Reduction Act 25 is
not applicable to the promulgation of
the amendments because they do not
impose any collection of information
requirements that would require the
approval of the Office of Management
and Budget.

V. Consideration of Costs and Benefits

A. Costs

Eliminating Section 31 fees for
transactions in options or futures on
narrow-based indexes theoretically
could result in slightly higher fees on
transactions in other securities that do
not benefit from a Section 31
exemption. The Exchange Act, as
amended by the Fee Relief Act, requires
the Commission to set rates for Section
31 fees so that such rates are reasonably
likely to produce aggregate fee
collections that equal amounts
prescribed by the Fee Relief Act.26 Thus,
although the Commission may exempt
certain securities from Section 31, it
cannot reduce the total amount of fees
that it is required to collect under
Section 31. An exemption granted to
certain securities could, therefore, result
in a higher rate paid on transactions in
the remaining, non-exempted securities.
However, because the fees collected on
trades in options on narrow-based
security indexes are very small relative
to the overall fees collected on non-
exempt securities transactions in the
United States,?” the Commission
concludes that the amendments to Rule
31-1 adopted today will have a
negligible effect, if any, on the fees paid
on these other securities transactions.28

235 U.S.C. 601-612.

24 See 5 U.S.C. 603(a).

2544 U.S.C. 3501 et seq.

26 See 15 U.S.C. 78ee(j).

27 See supra note 12 and accompanying text.

28 Assuming, for the sake of argument, that the
Commission would collect $35,000 in fees on trades
in options on narrow-based security indexes in the
absence of this exemption in fiscal year 2003, this
amount would have represented only 0.0041% of
the $849 million in Section 31 fees targeted for

Furthermore, the Commission believes
that, although futures on narrow-based
security indexes have not yet begun
trading, the dollar volume of trading in
these products will be very small for the
foreseeable future. Therefore, the
Commission also believes that an
exemption for futures on narrow-based
security indexes will have a negligible
effect, if any, on the fees paid on other
securities transactions.

B. Benefits

The benefits of the amendments to
Rule 31-1 adopted today will equal the
costs saved: (1) By certain national
securities exchanges from not having to
monitor the indexes underlying options
for purposes of Section 31; (2) by certain
national securities exchanges from no
longer having to collect Section 31 fees
from market participants for
transactions in options on narrow-based
security indexes; and (3) by market
participants who effect transactions in
options on narrow-based security
indexes and who will no longer have to
pay Section 31 fees on such
transactions.

1. Benefits From Relieving Monitoring
Burdens

With the adoption of the amendments
to Rule 31-1, all index options and
index futures—whether based on
narrow-based or broad-based indexes—
are now exempt from Section 31 fees.
The Commission believes that three
national securities exchanges will
derive certain benefits from not having
to monitor whether an index that
underlies an option is narrow-based or
broad-based for purposes of Section 31.

In August 2001, the Commission
adopted a rule that established a
methodology for calculating the market
value of a narrow-based security index
(“Index Calculation Rule’’).2° In
adopting the Index Calculation Rule, the
Commission estimated the costs that
would be imposed on national securities
exchanges, designated contract markets,
derivatives transaction execution
facilities, and foreign boards of trade to
calculate the market value of security
indexes in accordance with the rule. As
noted above, the Fee Relief Act
excluded from Section 31 options on
broad-based security indexes but not
options on narrow-based security
indexes. Thus, when the Fee Relief Act

collection in fiscal year 2003 under Section 31, as
amended by the Fee Relief Act. This amount is so
small that it would not affect the fee rate that the
Commission is required to publish for fiscal year
2003 pursuant to Section 31. See 15 U.S.C. 78ee.
29 See Securities Exchange Act Release No. 44724

(August 20, 2001), 66 FR 44490 (August 23, 2001)
(adopting Rules 3a55—1 to 3a55-3).
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became effective retroactively to
December 28, 2001, three additional
national securities exchanges 3° were
required adhere to the Index Calculation
Rule to ascertain whether the indexes
underlying their option products were
narrow-based or broad-based, for
purposes of paying Section 31 fees only
on the correct index options. The
Commission believes that one of the
benefits of the rule amendments
adopted today will be the elimination of
the monitoring costs for these three
exchanges.

In the adopting release for the Index
Calculation Rule, the Commission—
upon a suggestion made by one of the
commenters—assumed that two full-
time staff persons, one supervisory and
the other clerical, would be required to
apply the new rule. The Commission
estimated the total annual cost of
employing one clerical staff person
would be approximately $57,600, and
that the total annual cost of employing
a supervisory staff person would be
approximately $180,000. The
Commission concluded, therefore, that
the total cost to each affected exchange
to engage the staff necessary to comply
with the Index Calculation Rule would
be $237,600 annually.3? Further, the
Commission anticipated that there
would be systems implementation costs
associated with the Index Calculation
Rule. The Commission estimated that
each affected exchange would incur a
one-time system installation fee of $300
and additional systems costs of $25,800
annually.32

The Commission believes that a
Section 31 exemption for transactions in
options on narrow-based security
indexes will relieve three national
securities exchanges of the compliance
costs associated with the Index
Calculation Rule. These exchanges will
no longer incur the costs of monitoring
indexes in a manner consistent with
that rule for purposes of paying Section
31 fees, which costs were estimated by
the Commission in the adopting release.
Thus, the Commission believes that
each of the three exchanges will avoid
a one-time system installation fee of
$300; additional systems costs of
$25,800 annually; and staffing costs of
$237,600 annually.

30 Currently, there are five registered national
securities exchanges that trade options. Only three
of them—the American Stock Exchange, the
Chicago Board Options Exchange, and the
Philadelphia Stock Exchange—trade options on
security indexes, some of which are narrow-based.
Thus, a Section 31 exemption for options on
narrow-based security indexes will affect only these
three exchanges.

31 See 66 FR at 44510.

32 See id.

A futures market would derive no
corresponding benefit from a Section 31
exemption for futures on narrow-based
security indexes because the futures
market will still be required to monitor
the indexes underlying its futures
products, in a manner prescribed by the
Index Calculation Rule, to ensure
compliance with the appropriate
regulatory framework.

2. Benefits of Relieving Collection
Burdens

Furthermore, the Commission
believes that three national securities
exchanges will derive a small benefit
from not having to collect and pay to the
Commission Section 31 fees on options
on narrow-based security indexes.
However, the Commission believes that
the collection and payment of Section
31 fees for options on narrow-based
security indexes required only minor
configurations to the existing systems of
the exchanges, and that discontinuing
such collection and payment will yield
only very small cost savings to these
exchanges.

The Commission does not believe that
the futures markets will derive any
corresponding benefit from a Section 31
exemption on transactions in futures on
narrow-based security indexes.
Currently, futures on narrow-based
security indexes are not traded on any
U.S. futures market. Furthermore, the
Commission does not believe that these
markets have current plans to trade such
products in the near future. Therefore,
because the futures markets would not
in any case have had to devote resources
to the collection and payment of Section
31 fees on transactions in futures on
narrow-based security indexes, the
Commission does not believe that the
exemption granted today for such
futures would create any benefits for the
futures markets. The Commission
believes, nevertheless, that such an
exemption is necessary to establish a
level playing field between options and
futures on narrow-based security
indexes at such time as these futures
may be traded.

3. Benefits of Eliminating Section 31
Fees Payable By Market Participants
Who Effect Transactions in Options or
Futures on Narrow-based Security
Indexes

One benefit of the amendments to
Section 31 adopted today is that market
participants who effect transactions in
options or futures on narrow-based
security indexes will not have to pay
Section 31 fees on such transactions.
However, as noted above, the
Commission acknowledges that this
benefit is offset by the increase in the

rate of Section 31 fees that must be paid
by market participants on transactions
in other, non-exempted securities.

VI. Statutory Authority

The amendments to Rule 31-1 under
the Exchange Act are being adopted
pursuant to 15 U.S.C. 78a et seq.,
particularly Sections 23(a) and 31 of the
Exchange Act.

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of Rule Amendment

For the reasons set forth above, the
Commission amends Part 240 of Chapter
II, Title 17 of the Code of Federal
Regulations as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s,772-2,772-3, 77eee, 77ggg, 77nnn, 77sss,
771ttt, 78¢, 78d, 78e, 78f, 78g, 781, 78§, 78j-1,
78k, 78k-1, 781, 78m, 78n, 780, 78p, 78q, 78s,
78u-5, 78w, 78x, 781l, 78mm, 79q, 79t, 80a-
20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, and
80b-11, unless otherwise noted.

* * * * *

2. Section 240.31-1 is amended by:

a. Removing the phrase “other than
narrow-based security indexes” in the
first sentence of the Preliminary Note;

b. Removing the period at the end of
paragraph (a) and adding in its place a

TIEER
[

c. Removing the “and” at the end of
paragraph (d);

d. Removing the period at the end of
paragraph (e) and adding in its place a

TIEER

;7 and

e. Adding paragraphs (f) and (g) to
read as follows:

§240.31-1 Securities transactions exempt
from transaction fees.
* * * * *

(f) Sales of options on narrow-based
security indexes; and

(g) Round turn transactions in futures
on narrow-based security indexes.
Dated: January 31, 2002.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 02—2764 Filed 2—1-02; 10:26 am]
BILLING CODE 8010-01-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 8972]

RIN 1545-AW05
Averaging of Farm Income; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to final regulations that were
published in the Federal Register on
Tuesday, January 8, 2002 (67 FR 817)
relating to the election to average farm
income in computing tax liability.

DATES: This correction is effective
January 8, 2002.

FOR FURTHER INFORMATION CONTACT: ]ohn
M. Moran (202) 622—4940 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction are under
section 1301 of the Internal Revenue
Code.

Need for Correction

As published, the final regulations
contain an error that may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8972), that were
the subject of FR Doc. 02—183, is
corrected as follows:

§1-1301-1 [Corrected]

On page 821, column 1, §1.1301-1,
paragraph (d)(3)(ii), Example (ii), line 9,
the language “years 1990, 2000, and
2001. T’s 2002 tax” is corrected to read
“years 1999, 2000, and 2001. T’s 2002
tax.”

LaNita Van Dyke,

Acting Chief, Regulations Unit, Office of
Special Counsel, (Modernization and
Strategic Planning).

[FR Doc. 02—2744 Filed 2—4-02; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 724 and 846

RIN 1029-AC02

Individual Civil Penalties—Change of
Address for Appeals

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
revising its regulations governing
individual civil penalties to reflect a
change of address for the Department of
the Interior’s Office of Hearings and
Appeals (OHA). OHA is moving to a
new location in Arlington, Virginia,
effective February 11, 2002.

DATES: This rule is effective February
11, 2002.

FOR FURTHER INFORMATION CONTACT:
Andy DeVito, Office of Surface Mining
Reclamation and Enforcement, Room
117, South Interior Building, 1951
Constitution Avenue NW, Washington,
DC 20240; Telephone 202—-208-2701.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Procedural Matters and Required
Determinations.

I. Background

In 30 CFR parts 724 and 846, 0SM has
established procedures for the
assessment of individual civil penalties
against a corporate director, officer, or
agent of a corporate permittee who
knowingly and willfully authorized,
ordered, or carried out a violation or a
failure or refusal to comply. Included in
the procedures are provisions allowing
the individual to appeal a proposed
individual civil penalty assessment to
OHA which is part of the Department of
the Interior. OHA consists of a
headquarters office, located in
Arlington, Virginia, and nine field
offices located throughout the country.
Since 1970, the headquarters office has
been located at 4015 Wilson Boulevard,
and that address is included in one
section each within 30 CFR parts 724
and 846.

Effective February 11, 2002, the OHA
headquarters office is being relocated to
801 North Quincy Street, Arlington,
Virginia. In anticipation of that move,
OSM is revising its administrative
appeals regulations to reflect OHA’s
new street address.

II. Procedural Matters and Required
Determinations.

Administrative Procedure Act

This final rule has been issued
without prior public notice or
opportunity for public comment. The
Administrative Procedure Act (APA) (5
U.S.C. 553) provides an exception to the
notice and comment procedures when
an agency finds that there is good cause
for dispensing with such procedures on
the basis that they are impracticable,
unnecessary or contrary to the public
interest. OSM has determined that
under 5 U.S.C. 553(b)(3)(B) good cause
exists for dispensing with the notice of
proposed rulemaking and public
comment procedures for this rule
because the rule merely changes an
address contained in the regulations and
does not impose any new OSM
regulatory requirements. These same
reasons also provide OSM with good
cause under 5 U.S.C. 553(d)(3) of the
APA to have the regulation become
effective on a date that is less than 30
days after the date of publication in the
Federal Register.

Executive Order 12866—Regulatory
Planning and Review

This document is not a significant
rule and is not subject to review by the
Office of Management and Budget under
Executive Order 12866.

a. The change of address will not have
an effect of $100 million or more on the
economy. It will not adversely affect in
a material way the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities.

b. This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency.

c. This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

d. This rule does not raise novel legal
or policy issues.

Executive Order 13211—Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not considered a
significant energy action under
Executive Order 13211. The change of
address will not have a significant affect
on the supply, distribution, or use of
energy.

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a



5204

Federal Register/Vol. 67, No. 24/Tuesday, February 5, 2002/Rules and Regulations

significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). As previously stated,
the change of address will not have an
adverse economic impact. Further, the
rule produces no adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
for the reasons stated above.

Unfunded Mandates

This rule does not impose an
unfunded mandate on State, local, or
Tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, Tribal, or local
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1534) is not
required.

Executive Order 12630—Takings

In accordance with Executive Order
12630, the rule does not have significant
takings implications. A takings
implication assessment is not required.

Executive Order 12612—Federalism

In accordance with Executive Order
12612, the rule does not have significant
Federalism implications to warrant the
preparation of a Federalism Assessment
for the reasons discussed above.

Executive Order 12988—Civil Justice
Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This rule does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act to the Office
of Management and Budget is not
required.

National Environmental Policy Act

OSM has reviewed this rule and
determined that it is categorically
excluded from the National
Environmental Policy Act process in
accordance with the Departmental
Manual 516 DM 2, Appendix 1.10.
(Categorical Exclusion for policies,
directives, regulations and guidelines of
an administrative, financial, legal,
technical or procedural nature).

List of Subjects
30 CFR Part 724

Administrative practice and
procedure, Penalties, Surface mining,
underground mining.

30 CFR Part 846

Administrative practice and
procedure, Penalties, Surface mining,
Underground mining.

Dated: January 23, 2002.

J. Steven Griles,

Acting Assistant Secretary, Land and
Minerals Management.

For the reasons stated in the
preamble, 30 CFR parts 724 and 846 are
amended as set forth below:

PART 724—INDIVIDUAL CIVIL
PENALTIES

1. The authority citation for part 724
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

§724.17 [Amended]

2.In §724.17(b)(l), remove “4015
Wilson Boulevard” and add “801 North
Quincy Street.”

PART 846—INDIVIDUAL CIVIL
PENALTIES

3. The authority citation for part 846
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

§846.17 [Amended]

4. In §846.17(b)(1), remove “4015
Wilson Boulevard” and add “801 North
Quincy Street.”

[FR Doc. 02—2746 Filed 2—4-02; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901
[AL-071-FOR]
Alabama Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving an amendment to
the Alabama regulatory program
(Alabama program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Alabama
proposed revisions to and additions of
rules concerning valid existing rights.
Alabama revised its program to be
consistent with the corresponding
Federal regulations.

EFFECTIVE DATE: February 5, 2002.

FOR FURTHER INFORMATION CONTACT:
Arthur W. Abbs, Director, Birmingham
Field Office, Office of Surface Mining,
135 Gemini Circle, Suite 215,
Homewood, Alabama 35209. Telephone:
(205) 290-7282. Internet:
aabbs@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Alabama Program

II. Submission of the Amendment

III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM’s Decision

VI. Procedural Determinations

I. Background on the Alabama Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, ‘‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act. . .; and rules
and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Alabama
program on May 20, 1982. You can find
background information on the Alabama
program, including the Secretary’s
findings, the disposition of comments,
and the conditions of approval in the
May 20, 1982, Federal Register (47 FR
22062). You can find later actions on the
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Alabama program at 30 CFR 901.15 and
901.16.

II. Submission of the Amendment

By letter dated August 28, 2001
(Administrative Record No. AL-0647),
Alabama sent us an amendment to its
program under SMCRA and the Federal
regulations at 30 CFR 732.17(b).
Alabama sent the amendment in
response to our letter dated August 23,
2000 (Administrative Record No. AL—
0644), that we sent to Alabama under 30
CFR 732.17(c).

We announced receipt of the
proposed amendment in the October 18,
2001, Federal Register (66 FR 52879). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or

meeting on the adequacy of the
amendment. The public comment
period closed on November 19, 2001.
Because no one requested a public
hearing or meeting, we did not hold
one. We did not receive any comments.

During our review of the amendment,
we identified concerns about a number
of editorial inconsistencies, cross-
reference errors, and wording
ambiguities. We notified Alabama of
these concerns by letter dated December
4, 2001 (Administrative Record No. AL—
0652). However, because none of these
concerns were substantive in nature, we
are proceeding with this final rule.

III. OSM’s Findings

Following, under SMCRA and the
Federal regulations at 30 CFR 732.15

and 732.17, are our findings concerning
the amendment to the Alabama
program.

Any revisions that we do not discuss
below concern minor wording changes
or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

A. Revisions to Alabama’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

The State rules listed in the table
below contain language that is the same
as or similar to the corresponding
sections of the Federal regulations.
Differences between the State rules and
the Federal regulations are minor.

Topic State rule Federal counterpart regulation
Definition of significant recreational, timber, economic, or other | 880—X—2A—.06 ........cccccccverriuvreriivnrennns 30 CFR 761.5
values incompatible with surface coal mining operations.
Definition of valid existing rights ..........ccccevvvireiiiee e 880-X—2A—-.06 ....ccvevrreeiiireeiee e 30 CFR 761.5

Areas where surface coal mining operations are prohibited or

limited.
Exception for existing operations

Procedures for relocating or closing a public road or waiving the
prohibition on surface coal mining operations within the buffer

zone of a public road.

Procedures for waiving the prohibition of surface coal mining
operations within the buffer zone of an occupied dwelling.

Submission and processing of requests for valid existing rights

Regulatory authority obligations at time of permit application re-

view.

General requirements for coal exploration on lands designated

unsuitable for surface mining operations.

Approval or Disapproval of exploration applications
Relationship to areas designated unsuitable for mining
Protection of public parks and historic places ....

880-X-7B-.06(a) through (g)
880-X-7B-.07
880-X-7B-.09
880-X-7B-.10

880-X-7B-.11
880-X-7B-.12

880-X-8C—.05(1)(g)
880-X-8C—.06(2)(€)

880-X—8D—.08(3) .........
880-X—8F—.14(1)(2)

30 CFR 761.11(a) through (g)
30 CFR 761.12
30 CFR 761.14
30 CFR 761.15

30 CFR 761.16
30 CFR 761.17

30 CFR 772.12(b)(14)
30 CFR 772.12(d)(2)(iv)

30 CFR 778.16(c)
30 CFR 780.31(a)(2)

Because the above State rules have the
same meaning as the corresponding
Federal regulations, we find that they
are no less effective than the Federal
regulations.

B. Revisions to Alabama’s Rules That
Are Not the Same as the Corresponding
Provisions of the Federal Regulations

Alabama proposes to add a new Rule
880—X-7B-.08 to describe the
procedures applicants for surface coal
mining permits and the regulatory
authority must follow when an
applicant intends to claim the exception
provided in Rule 880—X-7B-.06(b) to
conduct surface coal mining operations
on Federal lands within a national
forest. Specifically, paragraph (a)
provides that an applicant must request
the Alabama Surface Mining
Commission (ASMC) to obtain the
Secretarial findings required by Rule
880—X-7B-.06. Paragraph (b) allows an
applicant to submit this request to the
ASMC before preparing and submitting

an application for a permit or permit
revision, and describes what the request
must contain. Finally, paragraph (c)
provides that when a proposed surface
coal mining operation or proposed
permit revision includes Federal lands
within a national forest, the regulatory
authority may not issue a permit or
approve a permit revision until after the
Secretary of the Interior makes the
findings required in Rule 880—X-7B—
.6(b).

We find that the provisions of this
section are substantively identical to
those in the counterpart Federal
regulation at 30 CFR 761.13, with one
exception. The Federal regulation at 30
CFR 761.13 requires applicants to
submit their requests for the Secretarial
findings required by 30 CFR 761.11(b)
directly to OSM. Under Alabama’s rule,
applicants must submit their request to
the ASMC. We interpret Alabama’s
provision to mean that the ASMC will
forward such requests to OSM so that
the necessary Secretarial findings can be

obtained. Thus, Alabama’s provision
merely adds an additional responsibility
for the regulatory authority. It does not
affect the essential provisions of the
rule. Therefore, we find that 880—X-7B—
.08 is no less effective than the Federal
regulation at 30 CFR 761.13, and we are
approving it.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment, but did not receive any.

Federal Agency Comments

On September 18, 2001, under section
503(b) of SMCRA and 30 CFR
732.17(h)(11)(@) of the Federal
regulations, we requested comments on
the amendment from various Federal
agencies with an actual or potential
interest in the Alabama program
(Administrative Record No. AL-0648).
The Fish and Wildlife Service (FWS)
responded on October 15, 2001
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(Administrative Record No. AL-0650),
and stated that it had no objection to the
proposed revisions and additions. The
Mine Safety and Health Administration
(MSHA) also responded on October 18,
2001 (Administrative Record No. AL—
0651), and stated that it did not have
any comments.

Environmental Protection Agency (EPA)

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written concurrence
of the EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Alabama proposed to
make in this amendment pertain to air
or water quality standards. Therefore,
we did not ask the EPA for its
concurrence.

Under 30 CFR 732.17(h)(11)(i), we
requested comments on the amendment
from the EPA (Administrative Record
No. AL—-0648). The EPA did not respond
to our request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On September 18, 2001, we
requested comments on Alabama’s
amendment (Administrative Record No.
AL-0648), but neither responded to our
request.

V. Director’s Decision

Based on the above findings, we
approve the amendment Alabama sent
to us on August 28, 2001.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 901, which codify decisions
concerning the Alabama program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that a State’s program
demonstrates that the State has the
capability of carrying out the provisions
of the Act and meeting its purposes.
Making this rule effective immediately
will expedite that process. SMCRA
requires consistency of State and
Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

In this rule, the State is adopting valid
existing rights standards that are similar
to the standards in the Federal
definition at 30 CFR 761.5. Therefore,
this rule has the same takings

implications as the Federal valid
existing rights rule. The taking
implications assessment for the Federal
valid existing rights rule appears in Part
XXIX.E. of the preamble to that rule. See
64 FR 70766, 7082227, December 17,
1999.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations ‘“‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of

Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
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that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon

counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 901
Intergovernmental relations, Surface
mining, Underground mining.
Dated: January 22, 2002.
Charles E. Sandberg,
Acting Regional Director, Mid-Continent
Regional Coordinating Center.
For the reasons set out in the
preamble, 30 CFR Part 901 is amended
as set forth below:

PART 901—ALABAMA

1. The authority citation for Part 901
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 901.15 is amended in the
table by adding a new entry in
chronological order by “Date of final
publication” to read as follows:

§901.15 Approval of Alabama regulatory
program amendments.
* * * * *

Original amendment submission
date

Date of final publication

Citation/description

* *

August 28, 2001 ........ocoviiiieieeeris

February 5, 2002

* * *

* *

ASMC Rules 880-X—2A-.06; 7B-.06(a) through (g), .07 through .12;

8C-.05(1)(g), .06(2)(e); 8D-.08(3); and 8F-.14(1)(2).

[FR Doc. 02-2747 Filed 2—4-02; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

[KY—220-FOR]

Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule, approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving a proposed
amendment to the Kentucky regulatory
program (the Kentucky program) under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Kentucky proposed to revise its
program at 405 KAR 7:097 pertaining to
reclamation in lieu of cash payment of
civil penalties. Kentucky intended to
revise its program as required by
Federal regulations.

EFFECTIVE DATE: February 5, 2002.

FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Director, Lexington
Field Office, 2675 Regency Road,
Lexington, Kentucky 40503. Telephone:
(859) 260-8402.

SUPPLEMENTARY INFORMATION:

1. Background on the Kentucky Program

II. Submission of the Proposed Amendment
III. OSM’s Findings

IV. Summary and Disposition of Comments

V. OSM’s Decision
VI. Procedural Determinations

I. Background on the Kentucky
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act* * *;and rules
and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Kentucky
program on May 18, 1982. You can find
background information on the
Kentucky program, including the
Secretary’s findings, the disposition of
comments, and the conditions of the
approval in the May 18, 1982, Federal
Register (47 FR 21404). You can also
find later actions concerning Kentucky’s
program and program amendments at 30
CFR 917.12,917.13, 917.15, 917.16 and
917.17.

II. Submission of the Amendment

By letter dated December 22, 1998
(Administrative Record No. KY-1449),
the Kentucky Department of Surface
Mining Reclamation Enforcement
(Kentucky) sent us an amendment to its
program under SMCRA (30 U.S.C. 1201
et seq.). Kentucky sent the amendment
in response to a required program

amendment at 30 CFR 732.17(b) and to
include the changes made at its own
initiative. The amendment, at 405 KAR
7:097, authorizes the Natural Resources
and Environmental Protection Cabinet
(Cabinet) to allow a permittee, person,
or operator (hereinafter collectively
called the in-kind permittee) to perform
in-kind reclamation, environmental
rehabilitation, or similar action to
correct environmental pollution—
instead of making cash payment of a
civil penalty assessed under KRS
350.990(11).

We announced receipt of the
proposed amendment in the January 25,
1999, Federal Register (64 FR 3670).
The public comment period ended on
February 24, 1999. Kentucky made
changes to the original submission. On
April 9, 1999, a Statement of
Consideration and amended regulations
were filed with the Kentucky Legislative
Research Committee (Administrative
Record No. KY-1458). By letter dated
June 10, 1999 (Administrative Record
No. KY-1461), Kentucky submitted the
final version of the proposed
amendment to OSM. A new comment
period was opened in the July 16, 1999,
Federal Register (64 FR 38391) and
closed on August 2, 1999. In both
Federal Register notices, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
We received comments from an
environmental group and a mining
company.

During our review of this amendment,
we identified several issues requiring
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clarification. A list of questions to
Kentucky and Kentucky’s responses are
provided in an OSM memorandum,
dated November 20, 2000,
(Administrative Record No. KY-1507).
We requested further clarification on
one of the issues by letter dated
February 23, 2001, (Administrative
Record No. KY-1504). Kentucky
responded in a letter dated April 2, 2001
(Administrative Record No. KY-1510).

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment.

The submittal of this proposed
amendment implements House Bill 839
passed by the Kentucky 1986 General
Assembly. OSM’s approval of the
Kentucky statute required Kentucky,
prior to implementation, to submit to
OSM for its approval proposed
regulations to implement House Bill
839. This was codified at 30 CFR
917.16(c)(3). Therefore, we are removing
the required amendment at 30 CFR
917.16(c)(3).

Kentucky proposes to authorize the
Cabinet to allow an in-kind permittee to
perform in-kind reclamation,
environmental rehabilitation, or similar
action to correct environmental
pollution (hereinafter collectively called
in-kind reclamation or in-kind work)—
instead of making cash payment of a
civil penalty assessed under KRS
350.990. This regulation also establishes
criteria and procedures to implement
KRS 350.990(11). A written request
must be filed to perform in-kind work.
If authorized, the performer of the work
must enter into a binding Civil Penalty
Reclamation Agreement (Agreement)
with the Cabinet for work selected by
the Cabinet. No fees are required for the
written request or the Agreement. Those
who enter into an Agreement: must
obtain legal right of entry to the work
site; must maintain liability insurance
coverage; will, in some cases, be
required to obtain a performance bond;
and must perform the work activities
specified in the Agreement. If the in-
kind work is not completed according to
the Agreement, the full amount of the
assessed civil penalty must be paid.
Certain proposed in-kind permittees,
civil penalties, and sites are ineligible
for in-kind activities. Certain kinds of
activities and costs are not authorized.

There are no corresponding Federal
regulations that establish specific
requirements applicable to State
regulatory programs that provide for in-
kind reclamation. In a January 29, 1987,
letter to Kentucky and other State

regulatory authorities, OSM established
minimum criteria for approval of State
program amendments concerning in-
kind reclamation (Administrative
Record No. KY-1508). To be approved
for in-kind reclamation, a State program
amendment must:

1. Identify categories of sites that
qualify for reclamation under the
program amendment;

2. Specify the criteria and procedures
for determining the dollar value of
reclamation work to be performed;

3. Contain a plan for evaluating the
performance of the reclamation work;

4. Contain timeframes for completion
of the reclamation work; and

5. Specify the recourse available to
the State regulatory authority should the
reclamation work not meet established
standards or not be completed.

Section 1 of the proposed amendment
establishes the applicability and general
provisions of in-kind reclamation. An
in-kind permittee may perform in-kind
reclamation in lieu of cash payment of
one or more civil penalties if the
aggregate amount of the penalties is
$2,500 or more. The in-kind reclamation
will be authorized under a legally
binding Agreement. The in-kind
permittee will be held responsible for
obtaining a legal right of entry to the
activity site and liability insurance
coverage. The amendment requires that
the liability-insurance policy remain in
force during the course of the
Agreement. Upon the incapacity of the
insurer to continue coverage, the in-
kind permittee is required to promptly
notify the Cabinet. The Cabinet will give
the in-kind permittee up to 90 days to
replace the coverage, after which the in-
kind reclamation must cease. The
Cabinet may then terminate the
Agreement. By a letter dated April 2,
2001, Kentucky stated it will exercise its
discretion as to how rapidly to
terminate the Agreement in view of all
the facts at hand such as: the likelihood
that the in-kind permittee will obtain
replacement insurance in a short time
and then expeditiously complete the in-
kind reclamation; the amount of work
uncompleted; and the severity of
environmental problems at the site. The
State noted that absent convincing
evidence of a good faith effort to obtain
replacement insurance and evidence of
probable success in timely obtaining it,
Kentucky will move quickly to
terminate the Agreement, within two
weeks and almost certainly 30 days of
the cessation of the in-kind reclamation
work (Administrative Record No. KY-
1510).

Section 1 states that the in-kind
permittee is required to provide a
performance bond for in-kind

reclamation of a mine site. In a
memorandum dated November 20,
2001, Kentucky stated that the term
“mine site” is used to differentiate
between a site that was disturbed by
mining (either coal or non-coal) and a
site affected by some other type of
environmental problem (trash dumps,
straight pipes, brine from gas wells,
etc.). The term is not meant to represent
or replace any terms formally used in
SMCRA (Administrative Record No.
KY-1507).

For in-kind reclamation of lands other
than mine sites (non-mine sites), the
Cabinet may require a performance
bond if it determines that the authorized
activities could create a risk of
environmental harm. This bond would
be in addition to any bond required by
another Federal, State, or local law.
Kentucky stated that because the
activities under this administrative
regulation are not surface coal mining
and reclamation operations, as defined
by SMCRA, the bond does not have to
meet the provisions of 405 KAR Chapter
10. However, it noted that bonds that do
meet these provisions would be
acceptable to the Cabinet.

Finally, Kentucky said that because
the activities are not ““surface coal
mining and reclamation operations,” the
in-kind reclamation would be subject to
standards delineated in the Agreement,
and would not be subject to Title V
standards under SMCRA. We agree that
in-kind reclamation of the sites
described in the Kentucky amendment
would not constitute surface coal
mining and reclamation operations
therefore, these sites would not be
subject to the permitting or bonding
requirements under Title V of SMCRA.

As we stated in the April 5, 1989,
rulemaking (54 FR 13814), no permit is
required “when reclamation activities
are conducted where no coal extraction
or other activities described in the
definition of ‘surface coal mining
operations’ at section 701(28) of SMCRA
are taking place.” We further stated that
section 506(a) of SMCRA only requires
a permit for surface coal mining
operations as “defined in section
701(28), not the additional reclamation
activities specified in the definition of
surface coal mining and reclamation
operations defined in section 701(27) [of
SMCRA].” Id. at 13816.

At 405 KAR 7:097, Section 1(9), the
Kentucky amendment prohibits the
removal of coal in connection with any
in-kind reclamation. Section 1(10) of the
amendment specifies that authorized
activities include only “on-ground
activities that directly result in
reclamation, environmental
rehabilitation, or correction of
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environmental pollution.” Therefore,
the amendment does not authorize coal
extraction or any of the other activities
described in the definition of “surface
coal mining operations” at section
701(28) of SMCRA. The reclamation
obligation cited in the definition of
“surface coal mining and reclamation
operations” is an integral part of the
surface coal mining operations and
applies to entities mining coal. “The
right to mine carries with it the
obligation to restore the land after
mining has ceased.” See 54 FR 13814
(April 5, 1989). Even an operator mining
without a permit “incurs the obligation
to reclaim.” See 54 Id. at 13821. Hence,
an in-kind permittee under the
Kentucky amendment would not be
subject to the permitting, bonding
requirements or reclamation standards
of Title V of SMCRA.

Section 1 lists certain limitations with
respect to the in-kind reclamation
program. Some of these include the
following:

» As previously stated, coal removal
in connection with the authorized
reclamation activities is prohibited;

* Educational, promotional, training,
and other activities that may indirectly
affect the environment is prohibited;

* In-kind reclamation activities that
do not exceed in estimated cost the
assessed amount of the civil penalty
will not be authorized; and

* Crediting of costs incurred under
the Agreement in excess of the civil
penalty amount to satisfy penalties not
covered by the Agreement will not be
permitted.

Subsection 1 (13) specifies that the
Kentucky Division of Abandoned Mine
Lands (AML) shall determine the
estimate of the cost of the in-kind
reclamation activities. To clarify this
statement, OSM met with Kentucky on
November 20th, 2000 to determine how
the cost estimates would be calculated.
Kentucky stated that the cost estimates
will be based upon the type of work to
be performed at a unit cost and is based
upon AML staff’s most current actual
cost experience in the vicinity of the
work site (Administrative Record No.
KY-1507).

The Director finds that Subsection 1
(13) satisfies the second minimum
criterion set forth in the January 29,
1987, letter (Administrative Record No.
KY-1508).

Sections 2 through 4 identify
circumstances under which certain
proposed in-kind permittees, civil
penalties, and sites will not be eligible
for in-kind reclamation. A proposed in-
kind permittee that is ineligible to
receive a permit under KRS Chapter 350
and 405 KAR Chapters 7—24 for a reason

other than nonpayment of a civil
penalty will not be eligible for in-kind
reclamation. In-kind reclamation in lieu
of civil penalties will not be authorized
if the violation that led to any of the
civil penalties remains unabated; or if
the proposed in-kind permittee entered
into an agreed order with the Cabinet to
pay the civil penalty and failed to
comply with the agreed order. Section 4
defines an ineligible site as that which
is:
* Under a valid permit under KRS
Chapter 350 for which a bond has not
been forfeited;

e Under another valid Federal, State,
or local permit under which the permit
holder has responsibility for
environmental conditions at the site; or

+ Is affected by an ongoing
enforcement action for violation of
Federal, State, or local environmental
laws, unless the agency pursuing the
enforcement action consents.

Kentucky further clarified that the
only post-SMCRA sites that are eligible
are those “where the bond is forfeited,
the bond is inadequate, alternative
enforcement has failed and there is no
other enforcement recourse under Title
V’’ of SMCRA. The Director finds that
Section 4 of the proposed amendment
and the delineation of mine sites and
non-mine sites in Section 1 and the
Kentucky’s November 20, 2000,
response (Administrative Record No.
1507) satisfy the first minimum criterion
set forth in the January 29, 1987, letter
(Administrative Record No. 1508).

Provisions and requirements for the
selection of sites for in-kind reclamation
are included in Section 5 of the
amendment. The amendment authorizes
the Cabinet to compile a prioritized list
of candidate sites for consideration, and
requires that the list be made available
to the public. The section further
requires the Cabinet to consult with the
county fiscal court; and authorizes the
Cabinet to consult with the in-kind
permittee, other government agencies,
and the general public in its selection of
a site and in-kind reclamation activity
for each application. The amendment
permits the Cabinet to give preference to
sites or activities that address
environmental impacts from coal
mining.

Section 6 describes the criteria
concerning the types of in-kind
reclamation activities and what costs
can be authorized. Activities not
authorized include: those that the in-
kind permittee already has a duty to
perform under KRS Chapter 350 or other
Federal, State or local law; activities
which the in-kind permittee already has
a legal obligation to perform under a
valid contract; and activities on lands or

waters in which the in-kind permittee
has a financial interest. The amendment
prohibits certain costs such as: those
which incurred prior to the Agreement;
equipment or services donated by a
party other than the in-kind permittee;
payments for access to the site;
transportation; and administrative costs
and overhead. The amendment permits
authorization of reclamation activities
in conjunction with AML projects of the
Cabinet under KRS 350.550 through
350.597. The amendment also permits
the authorization of in-kind reclamation
in conjunction with the reclamation of
bond-forfeiture sites, provided the in-
kind permittee: did not own or control
the site under KRS Chapter 350; was not
an operator or agent on the site under
KRS Chapter 350; and has no direct or
indirect ownership or other interest in
the land.

Section 7 of the amendment specifies
the procedures an in-kind permittee
must follow to request performance of
in-kind reclamation. Among other
stipulations, the amendment clarifies
that filing a request will not stay the
collection of the civil penalty. The
amendment also requires the Cabinet to
notify the in-kind permittee in writing
whether it intends to pursue an
Agreement within 15 days of receipt of
the request.

Section 8 lists the information
required in the Agreement and other
provisions and limitations relating to
the Agreement. Subsection 8 (1)(g)
requires that the Agreement specify the
time span within which the authorized
activities shall be completed.
Subsection 8 (5) stipulates that the
Cabinet may terminate the Agreement at
any time if the in-kind permittee fails to
satisfy its terms. Subsections 8 (7) and
(8) state that the civil penalty shall
remain due and payable until the
Cabinet has determined in writing that
the in-kind permittee has satisfactorily
fulfilled the terms of the Agreement;
and if the Agreement is breached, the
full-assessed civil penalty will be due
and payable. Subsection 8 (6) requires
the Cabinet to conduct field inspections
as necessary to monitor progress under
the Agreement. In a November 20, 2000,
memorandum (Administrative Record
No. KY-1507), Kentucky stated that the
in-kind reclamation site will be
inspected during critical phases of the
work and the number of inspections
will depend in part on the size or
duration of the project. Kentucky stated
that at a minimum an in-kind
reclamation site will be inspected once
to ensure the work is satisfactorily
completed under the terms of the
Agreement (Administrative Record No.
KY-1507).



5210

Federal Register/Vol. 67, No. 24/Tuesday, February 5, 2002/Rules and Regulations

The Director finds that Subsections 8
(1)(g) and (5) through (8), and the
November 20, 2000, (Administrative
Record No. KY-1507) memorandum
satisfy the third, fourth and fifth
minimum criteria, as set forth in the
January 29, 1987, letter (Administrative
Record No. KY-1508).

The civil penalty provisions at section
518 of SMCRA and the Federal rules at
30 CFR 845.20 do not specify the
method of payment for assessed
penalties. Since Kentucky is not
changing how it assesses civil penalties,
this amendment continues to uphold
the purpose of civil penalties, which is
to “deter violations and to ensure
maximum compliance with . . .
[SMCRA] on the part of the coal mining
industry.” (30 CFR 845.2) Allowing an
in-kind permittee to perform
reclamation in lieu of paying a civil
monetary penalty is still a penalty.
Therefore, the Director finds that the
June 10, 1999, revised amendment is
consistent with the purpose and
requirements for payment of penalties
in section 518 of SMCRA. Additionally,
the amendment satisfies the minimum
criteria for approval set forth in the
January 29, 1987, letter.

IV. Summary and Disposition of
Comments

Public Comments

By letters dated, January 14, 1999
(Administrative Record No. KY-1453),
February 8, 1999 (Administrative
Record No. KY-1456), and July 21, 1999
(Administrative Record No. KY-1464),
these three comment letters were
submitted by an environmental group
and a mining company.

One commenter posited that in-kind
reclamation activities constitute a
regulated “‘surface coal mining
operation” and therefore must occur
under a SMCRA Title V permit and
bond. The commenter claimed that the
proposal to substitute an Agreement for
a permit is dubious unless the
Agreement contains all of the safeguards
and conditions of a permit, including
public notice and the opportunity to
comment on the proposed reclamation;
bond coverage; and a specific
reclamation plan setting enforceable and
measurable benchmarks to assure that
the site is left no worse and is in fact
properly reclaimed. The commenter is
concerned that in-kind reclamation will
occur under circumstances that create a
risk of inadequate reclamation from the
surface landowner’s standpoint. Third-
party intervention on a site under an
Agreement may extinguish the
obligations of the party who initially
disturbed and abandoned the site. If the

reclamation work turns out to have been
inadequate, the landowner will be left
without recourse.

As stated in our findings, we do not
agree that the definition of “surface coal
mining and reclamation operations”
includes the in-kind activities
authorized under this amendment.
Therefore, no Title V permitting or
bonding requirements apply. Sections
(1)(6)(b) and (1)(7) of the amendment
safeguard the landowner’s interests by
requiring that the permittee performing
the in-kind reclamation (1) have a
public liability insurance policy in
effect in an amount adequate to
compensate for both personal injury and
property damage that may result from
the reclamation activities; and (2)
provide a performance bond for all in-
kind reclamation of mine sites. For in-
kind reclamation of sites other than
mine sites, the Cabinet may require a
performance bond if the reclamation
activities could create a risk of
environmental harm. Perhaps the most
important safeguard is the requirement
that the in-kind permittee obtain right of
entry from the landowner.

We do not share the commenter’s
concern that third-party intervention on
a mine site under an Agreement may
extinguish the obligations of the party
who initially disturbed and abandoned
the site. First, to the extent that the in-
kind permittee corrects outstanding
violations, we see no reason why the
landowner would have any objection to
the extinguishments of those
obligations. Second, Section 4 of the
amendment provides that sites under a
valid SMCRA permit for which the bond
has not been forfeited are not eligible. It
also specifies that sites under another
valid federal, state, or local permit are
not eligible if the permit holder still has
responsibility for environmental
conditions at the site. Third, nothing in
the amendment absolves the previous
permittee or operator of any liability.

One commenter questioned the
adequacy of Section 7(6) of the
amendment, which requires the Cabinet
to notify the in-kind permittee within 15
days whether it intends to pursue an
Agreement in response to the in-kind
permittee’s request to perform in-kind
reclamation. According to the
commenter, 15 days is insufficient time
to involve the surface landowner and
adjoining landowners in Agreement
negotiation and the decision on whether
to allow the in-kind reclamation
activity.

SMCRA and the implementing
Federal regulations contain no
provisions relating to landowner
participation in in-kind reclamation.
Therefore, we have no legal basis for

requiring that Kentucky make the
modifications sought by the commenter.
In addition, we concur with Kentucky’s
Statement of Consideration that the
landowner will automatically have a
major role in the Agreement process
because the in-kind permittee must first
obtain right of entry from the
landowner. Kentucky also stated that, as
a practical matter, there will be
discussions with the surface landowner,
and possibly with adjoining surface
owners, during the process of
determining whether a specific site is an
appropriate candidate for in-kind
reclamation (Administration Record No.
KY-1458). Section 5(4) of the
amendment grants Kentucky the
discretion to consult with private
individuals regarding the selection of
sites and the activities to be authorized.
Additionally, Section 8 gives Kentucky
the discretion to include other parties to
the Agreement if they are necessary.

The commenter further stated that the
amendment should specify a time by
which negotiations will either be
successfully completed or the penalty
will be collected. In its Statement of
Consideration, Kentucky stated that if
the negotiation over the Agreement is
unproductive, the Cabinet can end the
discussion at any time and demand cash
payment.

Finally, the commenter argued that
any unpaid civil penalty interest should
continue to accrue during negotiations.
In response, Kentucky stated that any
interest due and owing would not be
tolled during discussions.

A commenter stated that the
regulation should explicitly reference
the process by which a third-party
landowner can secure review and
enforcement of the terms of a
reclamation agreement. The commenter
is concerned that, without explicit
reference to such a process, an
Agreement will fail to provide the
required opportunity for public review
that is mandated for permit-related
actions by the Cabinet, and thus fail to
provide a mechanism as effective as the
permit in this regard. According to
another comment, Section 8 of the
amendment should clarify that when an
Agreement falls within the ambit of the
definition of “surface coal mining and
reclamation operations,” the inspection
and citizen participation procedures of
405 KAR Chapters 7-24 apply. The
commenter further states that, for other
reclamation activities, inspections
should occur at all critical times in the
reclamation plan, and termination of the
Agreement should automatically trigger
forfeiture of whatever bond has been
posted.
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As discussed in our findings, in-kind
reclamation is not a surface coal mining
and reclamation operation. Therefore,
there is no legal basis to require that
reclamation agreements include
provisions for inspection, enforcement,
and public participation consistent with
those applicable to permits and
permitting actions under Title V of
SMCRA. However, Kentucky has stated
that if a landowner observes actions or
conditions that he believes are
inconsistent with the Agreement, he can
bring them to the attention of the
Cabinet and the in-kind permittee. In
addition, Section 8(6) of the amendment
requires that the Cabinet conduct field
inspections as necessary to monitor
progress under the Agreement. In
subsequent correspondence Kentucky
stated that it intends to conduct
inspections during critical phases of the
work and would conduct at least one
inspection upon completion of work.
Kentucky anticipates that most in-kind
reclamation projects will be small and
take less than a week to complete.

A commenter states that—

[I]t is not clear that the person performing in-
lieu activity who fails to properly conduct
such activity would be “permit-blocked”
from future permit issuance if there remained
outstanding violations of the law on an “in-
lieu” site. While the regulation notes that the
agreement must specify ‘“‘the consequences of
failure to satisfy the terms of the Civil
Penalty Reclamation Agreement,” it must be
clarified that the consequences of such
failure include mandatory issuance of
enforcement orders and permit blocking for
outstanding unabated NOVs and COs.

If the comment refers to outstanding
violations of environmental laws
committed on the in-kind reclamation
site by someone other than the in-kind
permittee, we disagree that the in-kind
permittee should be held liable for
violations he, himself, did not commit,
even if he fails to satisfy the terms of the
Agreement. There is no legal basis
under SMCRA for assigning
responsibility for those violations to the
in-kind permittee.

If, on the other hand, the commenter
is referring to violations committed by
the in-kind permittee on the in-kind
reclamation site, we have no authority
to require the State to take enforcement
action under Title V of SMCRA because
in-kind reclamation is not a surface coal
mining operation under SMCRA and is
outside the jurisdiction of SMCRA.
However, under Section 8(7) of the
amendment, if Kentucky terminates the
Agreement for failure to comply with all
of its terms, the in-kind permittee will
be liable for the full amount of all
existing civil penalties he previously
owed. Consequently, the permittee

would be subject to the prohibition on
issuance of future surface coal mining
permits under 405 KAR 8:010 Section
13 and section 510(c) of SMCRA.

One commenter expressed concerns
over Subsections (3) through (5) of
Section 2 in the December 22, 1998,
version of the proposed amendment. In
that version, an in-kind permittee was
deemed ineligible for in-kind
reclamation if: he had an outstanding
violation under KRS Chapter 350 and
had not corrected the violation; he
owned or controlled a surface coal
mining operation for which the permit
had been revoked or the bond forfeited,
or which was currently in violation of
KRS Chapter 350, and the correction of
the violation had not been completed; or
he was in violation of other Federal,
State, or local environmental laws. The
commenter indicated that large
companies with multiple operations are
rarely, if ever, free from violations of
any laws and regulations. The time
required to avoid or correct violations of
environmental laws can be extensive.
The limitations imposed by the
amendment would have afforded large
companies very little opportunity to
perform in-kind reclamation.

In response to a similar comment
received during the state’s rulemaking
process, Kentucky has eliminated
Subsections (1) through (5) in the June
10, 1999, version of the amendment.
The amendment now defines an
ineligible in-kind permittee as one who
is ineligible to receive a permit under
KRS Chapter 350 and 405 KAR Chapters
7—24 for a reason other than non-
payment of a civil penalty. The Director
finds that this change renders the above
comment moot.

A commenter recommends that
Section 8 of the proposed amendment
should require that the Agreement
include other permits needed for the
State or Federal government, including
water, floodplain, air, dredge-and-fill,
transportation, etc. We believe that
adding this requirement is repetitive
since subsection 1(8) already requires
that the in-kind permittee comply with
all Federal, State, and local laws and
regulations.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(@i) and
section 503 (b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Kentucky
program (Administrative Record No.
KY-1509). No comments were received.

Environmental Protection Agency (EPA)

Under 30 CFR 732.17(h)(11)(i) and
(ii), we are required to get a written

concurrence from EPA for those
provisions of the proposed program
amendment that relate to air or water
quality standards issued under the
authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Kentucky proposed in this
amendment pertain to air or water
quality standards. Therefore we did not
ask EPA to concur on the amendment.
By letter dated February 1, 1999, we
requested comments on the amendment
from EPA (Administrative Record
Number KY-1509). EPA did not
respond to our request.

V. OSM'’s Decision

Based on the above findings we
approve the amendment sent to us by
Kentucky.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 917, which codify decisions
concerning the Kentucky program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrates that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effectively immediately will expedite
that process. This will not create a
hardship for Kentucky but rather aid
Kentucky’s reclamation abilities.
SMCRA requires consistency of State
and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications under Executive Order
12630 and, therefore, a takings
implication assessment is not required.
This determination is based on the fact
that the rule would allow a person
assessed a civil monetary penalty the
option of performing in-kind
reclamation, environmental
rehabilitation, or similar action to
correct environmental damage in lieu of
making cash payment.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that this rule meets the
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applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal Regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that state laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”’
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a

significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This determination
is based on the fact that the rule would
allow a person assessed a civil monetary
penalty the option, after certain
requirements are met, of performing in-
kind reclamation, environmental
rehabilitation, or similar action to
correct environmental damage in lieu of
making a cash payment. The rule does
not impose any new costs. It is assumed
that the person choosing this option
would do so because of a perceived
benefit that would result.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business

Regulatory Enforcement Fairness Act.
For the reasons previously stated, this
rule:

a. Does not have an annual effect on
the economy of $100 million.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S. based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal merely
provides an alternative means of paying
a penalty. The rule does not impose any
new costs.

List of Subjects in 30 CFR Part 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: December 19, 2001.
Allen D. Klein,
Regional Director, Appalachian Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR 917 is amended as set
forth below:

PART 917—KENTUCKY

1. The authority citation for part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 917.15 is amended in the
table by adding a new entry in
chronological order by date of final
publication to read as follows:

§917.15 Approval of Kentucky regulatory
program amendments.
* * * * *

i i i Date of final - L
Original amendment submission date publication Citation/description
* * * * * * *

December 22, 1998 ........ccccceeiieeiiiie e

February 5, 2002 405 KAR 7:097 approved (in-kind reclamation)
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§917.16 [Amended]

3. Section 917.16 is amended by
removing and reserving paragraph (c)
(3).

[FR Doc. 02—2748 Filed 2—4—-02; 8:45 am]
BILLING CODE 4310-05-P

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 259
[Docket No. 2002-3 CARP]

Filing of Claims for DART Royalty
Funds

AGENCY: Copyright Office, Library of
Congress.

ACTION: Waiver of regulation.

SUMMARY: Due to a serious disruption in
the delivery of mail, the Copyright
Office of the Library of Congress is
announcing alternative methods for the
filing of claims to the DART royalty
funds for the year 2001. In order to
ensure that their claims are timely
received, claimants are encouraged to
file their DART claims electronically or
by fax, utilizing the special procedures
described in this Notice.

EFFECTIVE DATE: February 5, 2002.
ADDRESSES: If hand delivered, an
original and two copies of each claim
should be brought to: Office of the
Copyright General Counsel, James
Madison Memorial Building, Room 403,
First and Independence Avenue, SE,
Washington, DC 20540. Submissions by
electronic mail should be made to
“dartclaims@loc.gov’; see
SUPPLEMENTARY INFORMATION for other
information about electronic filing.
Submissions by facsimile should be sent
to (202) 252—3423. If sent by mail, an
original and two copies of each claim
should be addressed to: Copyright
Arbitration Royalty Panel (CARP), P.O.
Box 70977, Southwest Station,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Gina Giuffreda, CARP Specialist, P.O.
Box 70977, Southwest Station,
Washington, DC 20024. Telephone:
(202) 707-8380. Telefax: (202) 252—
3423.

SUPPLEMENTARY INFORMATION:

Background

Chapter 10 of the Copyright Act, 17
U.S.C., places a statutory obligation on
manufacturers and importers of digital
audio recording devices and media
(“DART”) who distribute the products

in the United States to submit royalty
fees to the Copyright Office. 17 U.S.C.
1003. Distribution of these royalty fees
may be made to any interested copyright
owner who has filed a claim and (1)
whose sound recording was distributed
in the form of digital musical recordings
or analog musical recordings and (2)
whose musical work was distributed in
the form of digital musical recordings or
analog musical recordings or
disseminated to the public in
transmissions. 17 U.S.C. 1006.

Section 1007 provides that claims to
these royalty fees must be filed
“[d]uring the first 2 months of each
calendar year” with the Librarian of
Congress “in such form and manner as
the Librarian of Congress shall prescribe
by regulation.” 17 U.S.C. 1007. Part 259
of title 37 of the Code of Federal
Regulations sets forth the procedures for
the filing of claims to the DART royalty
funds. Section 259.5 states that in order
for a claim to be considered timely filed
with the Copyright Office, the claims
either have to be hand delivered to the
Office by the last day in February? or if
sent by mail, received by the Office by
the last day in February or bear a
January or February United States Postal
Service postmark. 37 CFR 259.5(a).
Claims received after the last day in
February will be accepted as timely
filed only upon proof that the claim was
placed within the United States Postal
Service during the months of January or
February. 37 CFR 259.5(e). A January or
February postmark of the United States
Postal Service on the envelope
containing the claim or, if sent by
certified mail return receipt requested,
on the certified mail receipt constitutes
sufficient proof that the claim was
timely filed.2 37 CFR 259.5(e). However,
the regulations do not provide for the
filing of DART claims by alternative
methods such as electronic submission
or facsimile transmission; and until
now, the Office has perceived no need
for alternative methods in filing these
claims.

Unfortunately, recent events, namely
the concerns about anthrax in the
United States Postal Service facilities in
the District of Columbia, have caused
severe disruptions of postal service to
the Office since October 17, 2001. See
66 FR 62942 (December 4, 2001) and 66
FR 63267 (December 5, 2001). Such

1In those years where the last day of February
falls on a Saturday, Sunday, a holiday, or other
nonbusiness day within the District of Columbia or
the Federal Government, claims must be received
by the first business day in March. 37 CFR 259.5(b).

2(Claims dated only with a business meter that are
received after the last day in February will not be
accepted as having been timely filed. 37 CFR
259.5(c).

disruptions continue and will most
likely worsen in the coming weeks,
since all incoming mail will be diverted
to an off-site location for treatment.
Consequently, in light of these
disruptions, the Office is offering and
recommending alternative methods for
the filing of DART claims to the 2001
royalty funds. The alternative methods
set forth in this document apply only to
the filing of DART claims for the 2001
royalties which are due by February 28,
2002, and in no way apply to other
filings with the Office.

This document covers only the means
by which claims may be accepted as
timely filed; all other filing
requirements, such as the content of
claims, remain unchanged, except as
noted herein. See 37 CFR part 259.

Acceptable Methods of Filing DART
Claims for the Year 2001

Claims to the 2001 DART royalty
funds may be submitted as follows:

a. Hand Delivery

In order to best ensure the timely
receipt by the Copyright Office of their
DART claims, the Office strongly
encourages claimants to personally
deliver their claims by 5 p.m. E.S.T. on
February 28, 2002, to the Office of the
Copyright General Counsel, James
Madison Memorial Building, Room 403,
First and Independence Avenue, SE,
Washington, DC. Private carriers should
not be used for such delivery, as
packages brought in by private carriers
are subject to treatment at the off-site
facility before being delivered to the
Office and will be deemed untimely and
rejected unless the treated package is
received by the Office of the Copyright
General Counsel by 5 p.m. E.S.T. on
February 28, 2002. Thus, claims should
be hand delivered by the claimant or a
representative of the claimant (i.e., the
claimant’s attorney or a member of the
attorney’s staff).

Claimants hand delivering their
claims should note that they must
follow all provisions set forth in 37 CFR
part 259.

b. Electronic Submission

Claimants may submit their claims via
electronic mail as file attachments, and
such submissions should be sent to
“dartclaims@loc.gov.” The Office has
devised forms for both single and joint
DART claims, which are posted on its
website at http://www.loc.gov/
copyright/forms/dart. Claimants filing
their claims electronically must use
these and only these forms, and the
forms must be sent in a single file in
either Adobe Portable Document
(“PDF”’) format, in Microsoft Word
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Version 10.0 or earlier, or in
WordPerfect 9 or earlier. Claims sent as
attachments using formats other than
those specified in this Notice will not be
accepted by the Office. Likewise, claims
sent as text messages, and not as
attachments, will also be rejected by the
Office.

When filing claims electronically, all
provisions set forth in 37 CFR part 259
apply except § 259.3(b), which requires
the original signature of the claimant or
of the claimant’s duly authorized
representative on the claim. The Office
is waiving this provision for this filing
period because at this time the Office is
not equipped to receive and process
electronic signatures.

Claims filed by electronic mail must
be received by the Office no later than
11:59 p.m. E.S.T. on February 28, 2002.
Specifically, the electronic message
must be received in the Office’s server
by that time. Any claim received after
that time will be considered as untimely
filed. Therefore, claimants submitting
their claims via electronic mail are
strongly encouraged to send their claim
no later than February 27, 2002, in order
to better ensure timely receipt by the
Office.

c. Facsimile

Claims may be filed with the Office
via facsimile transmission and such
filings must be sent to (202) 252-3423.
Claims filed in this manner must be
received in the Office no later than 5
p-m. E.S.T. on February 28, 2002. The
fax machine will be disconnected at that
time. Claims sent to any other fax
number will not be accepted by the
Office.

When filing claims via facsimile
transmission, claimants must follow all
provisions set forth in 37 CFR part 259
apply with the exception of § 259.5(d),
which prohibits the filing of claims by
facsimile transmission. The Office is
waiving this provision at this time in
order to assist claimants in the timely
filing of their claims.

d. By Mail

Section 259.5(a)(2) directs claimants
filing their claims by mail to send the
claims to the Copyright Arbitration
Royalty Panel, P.O. Box 70977,
Southwest Station, Washington, DC
20024. Claimants electing to send their
claims by mail are encouraged to send
their claims by certified mail return
receipt requested, to have the certified
mail receipt (PS Form 3800) stamped by
the United States Postal Service, and to
retain the certified mail receipt in order
to provide proof of timely filing, should
the claim reach the Office after the last
day in February. In the event there is a

question as to whether the claim was
deposited with the United States Postal
Service during the months of January or
February, the claimant must produce
the certified mail receipt (PS Form
3800) which bears a United States Postal
Service postmark, indicating an
appropriate date.

However, concerns about possible
anthrax contamination of the mail have
resulted in the imminent treatment of
all mail coming to the Copyright Office.
In the near future, all Copyright Office
mail will be sent to an off-site facility
for treatment, including irradiation.
Although it is not possible at this time
to determine the length of time needed
to complete this process, the delay
could be significant. In addition, it is
not known what, if any, damage will be
caused to the mail as a result of
treatment.

Given these uncertainties, claimants
are strongly urged not to use the mail as
a means of filing their claims to the
2001 DART royalties. While the Office
is not prohibiting the filing of claims by
mail, those who do so assume the risk
that their claim will not reach the Office
in a timely manner, or at all, and/or that
the mail, when received by the Office,
will be significantly damaged. Claims
sent by mail should be addressed in
accordance with § 259.5(a)(2), and the
Office again strongly encourages the
claimant to send the claim by certified
mail return receipt requested, to have
the certified mail receipt (PS Form
3800) stamped by the United States
Postal Service, and to retain the certified
mail receipt, as it constitutes the only
acceptable proof of timely filing of the
claim. Claims dated only with a
business meter that are received by the
Office after February 28, 2002, will be
rejected as being untimely filed.

When filing claims by this method,
claimants must follow all provisions set
forth in 37 CFR part 259.

If a claimant has deposited his or her
claim in the mail prior to the
publication of this Notice, the claimant
is encouraged to also use one of the
alternative methods of filing described
herein in order to better ensure that
their claim will be received by the
Office in a timely fashion.

Waiver of Regulation

The regulations governing the filing of
DART claims require “the original
signature of the claimant or of a duly
authorized representative of the
claimant,” 37 CFR 259.3(b), and do not
allow claims to be filed by “facsimile
transmission,” 37 CFR 259.5(d). This
document, however, waives these
provisions as set forth herein solely for
the purpose of filing claims to the 2001

DART royalties. The Office is not, and
indeed cannot, waive the statutory
deadline for the filing of DART claims.
See, United States v. Locke, 471 U.S. 84,
101 (1985). Thus, claimants are still
required to file their claims by February
28, 2002.

Waiver of an agency’s rules is
“appropriate only if special
circumstances warrant a deviation from
the general rule and such deviation will
serve the public interest.” Northeast
Cellular Telephone Company v. FCC,
897 F.2d 1164, 1166 (D.C. Cir. 1990); see
also, Wait Radio v. FCC, 418 F.2d 1153
(D.C. Cir. 1969), cert. denied, 409 U.S.
1027 (1972). Under ordinary
circumstances, the Office is reluctant to
waive its regulations. However, the
recent anthrax scare constitutes a
special—indeed, an extraordinary—
circumstance which has forced the
Office to deviate from its usual mail
processing procedures. Specifically, all
incoming mail will be sent to an off-site
location for treatment before being
delivered to the Office. This process
will delay the Office’s receipt of its
mail; however, the actual length of this
delay is not known at this time. In
addition, it is unknown at this time the
degree to which the integrity of treated
mail will be compromised. Thus, given
such uncertainties, the Office believes
that the public interest will best be
served by waiving, for this filing period
only, the requirement that DART claims
bear the original signature of the
claimant or of a duly authorized
representative of the claimant, when,
and only when, such claim is filed
electronically.

Because the Office is discouraging
claimants from filing their claims
through the mail due to the
uncertainties surrounding the mail
treatment process, the public interest
would not be served if the Office
required DART claimants to provide
original signatures on their claims for
this filing period and disallowed filing
by facsimile because claimants would
then be limited to filing their claims by
the two options currently available—
hand delivery and U.S. mail. Thus, the
only way claimants could ensure timely
filing of their claims would be to hand
deliver them to the Office. Those
claimants for whom personal delivery of
their claims is not feasible would be
placed at an unfair disadvantage.

The Office cannot waive the statutory
deadline set forth in 17 U.S.C. 1007 and
accept claims filed after February 28,
2002. See Locke, supra. Therefore, in
order to serve the public interest the
Office is providing claimants with
alternative methods of filing, in addition
to those set forth in the regulations, in
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order to assist them in timely filing their
claims. By allowing claims to be filed by
electronic mail and facsimile
transmission, the Office is affording to
all claimants an equal opportunity to
meet the statutory deadline.

Again, this waiver applies only to the
filing of DART claims to the 2001
royalties which must be filed by
February 28, 2002. Once the mail
treatment process is operational, the
Office may need to reexamine its
regulations governing any filing coming
into the Office. However, such
reexamination, if necessary, will take
place at a future date.

Dated: February 1, 2002.
David O. Carson,
General Counsel.
[FR Doc. 02—2875 Filed 2—4-02; 8:45 am]
BILLING CODE 1410-33-P

POSTAL SERVICE
39 CFR Part 551

Semipostal Stamp Program

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule implements
legislative changes to the semipostal
stamp program. The amendments to
Postal Service regulations involve the
duration of the program, pricing, and
responsibility for tracking costs.
EFFECTIVE DATE: February 5, 2002.
FOR FURTHER INFORMATION CONTACT:
Cindy Tackett, (202) 268-6555.
SUPPLEMENTARY INFORMATION:

The Semipostal Authorization Act,
Public Law No. 106-253, 114 Stat. 634
(2000), authorizes the Postal Service to
establish a 10-year program to sell
semipostal stamps. The differential
between the price of a semipostal stamp
and the First-Class Mail™ service rate,
less an offset for the reasonable costs of
the Postal Service, consists of an
amount to fund causes that the ‘“Postal
Service determines to be in the national
public interest and appropriate.” By
law, revenue from sales (net of postage
and the reasonable costs of the Postal
Service) is to be transferred to selected
executive agencies within the meaning
of 5 U.S.C. §105.

After soliciting public comment on
proposed rules, on June 12, 2001, the
Postal Service published a final rule
establishing the regulations for the
Semipostal Stamp Program. On
November 12, 2001, Public Law No.
107-67, 115 Stat. 514 (2001), was
enacted. Public Law No. 107-67 extends
the sales period of the Breast Cancer

Research stamp until December 31,
2003, and provides that the Postal
Service must issue two additional
semipostal stamps, to which selected
provisions of 39 U.S.C. 416 apply. The
first is a semipostal stamp to provide
assistance to the families of the
emergency relief personnel killed or
permanently disabled in connection
with the terrorist attacks of September
11, 2001. The Heroes semipostal stamp
is to be issued as soon as practicable
and may remain on sale through
December 31, 2004. Funds raised in
connection with this semipostal stamp
are to be transferred to the Federal
Emergency Management Agency.

The second is a semipostal stamp to
fund domestic violence programs. The
Domestic Violence semipostal stamp is
to be issued as soon as practicable, but
no later than the beginning of 2004, and
may remain on sale through December
31, 2006. Funds raised in connection
with this stamp are to be transferred to
the U.S. Department of Health and
Human Services.

To implement Public Law No. 107—
67, the Postal Service is revising its
regulations governing the Semipostal
Stamp Program. In particular, 39 CFR
551.6 is revised to incorporate the new
pricing formula for semipostal stamps
issued under authority of 39 U.S.C. 416.
This includes not only semipostal
stamps issued by the Postal Service
under its discretionary authority, but
also the Heroes and Domestic Violence
semipostal stamps. The new pricing
formula provides that the differential,
i.e., the difference between the purchase
price and the postage value, must be at
least 15 percent of the postage value of
the semipostal stamp, and the price
must be divisible by five. Section 551.6
is accordingly revised to reflect the
change in the pricing formula.

Public Law No. 107-67 provides that
both the Heroes and Domestic Violence
semipostal stamps are not subject to any
limitation prescribed by the Postal
Service “relating to whether more than
one semipostal may be offered for sale
at the same time.” The Postal Service
notes that 39 CFR 551.5(a) establishes a
limit of one semipostal stamp issued at
one time. In light of the specific
exceptions listed in Public Law No.
107-67, the Postal Service interprets
this limitation to extend only to
semipostal stamps issued under the
Postal Service’s discretionary program.
Hence, the Postal Service submits that it
is unnecessary to promulgate a
substantive change to 39 CFR 551.5,
although the section is revised to refer
to the enactment of Public Law No. 107—
67.

Finally, several nonsubstantive
changes are made to Part 551 to
incorporate the enactment of Public Law
No. 107-67 and to reflect organizational
changes within the Postal Service.
Specifically, in 39 CFR 551.1 reference
is made to Public Law No. 107-67.
Sections 551.1 and 551.8 are revised to
reflect a new organizational unit name
for the Office of Finance, with
responsibilities related to semipostal
stamps. In addition, § 551.8(b) is
amended to include the sharing of
responsibility for selecting comparable
stamps between the Offices of
Accounting, Finance, Controller and the
Office of Stamp Services.

The Postal Service hereby adopts the
following revisions to the Code of
Federal Regulations.

List of Subjects in 39 CFR Part 551

Administrative practice and
procedure, Postal Service.

For the reasons set out in this
document, the Postal Service hereby
amends 39 CFR Part 551 as follows:

PART 551—[AMENDED]

1. The authority citation for 39 CFR
part 551 is revised to read as follows:

Authority: 39 U.S.C. 101, 201, 203, 401,
403, 404, 410, 416, and the Semipostal
Authorization Act, Pub. L. 106-253, 114 Stat.
634 (2000), as amended by Pub. L. 107-67,
section 652, 115 Stat. 514 (2001).

2. Revise §551.1 to read as follows:

§551.1 Semipostal Stamp Program.

The Semipostal Stamp Program is
established under the Semipostal
Authorization Act, Public Law 106-253,
114 Stat. 634 (2000), as amended by
Public Law 107-67, section 652, 115
Stat. 514 (2001). The Office of Stamp
Services has primary responsibility for
administering the Semipostal Stamp
Program. The Office of Accounting,
Finance, Controller has primary
responsibility for the financial aspects
of the Semipostal Stamp Program.

3. Amend §551.5 by revising
paragraph (a) to read as follows:

§551.5 Frequency and other limitations.
(a) The Postal Service is authorized to
issue semipostal stamps for a 10-year
period beginning on the date on which
semipostal stamps are first sold to the
public under 39 U.S.C. 416. The 10-year
period will commence after the sales
period of the Breast Cancer Research
stamp is concluded in accordance with
the Stamp Out Breast Cancer Act, and
as amended by the Semipostal
Authorization Act, the Breast Cancer
Research Stamp Act of 2001, and Public
Law 107-67, section 650, 115 Stat. 514.
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The Office of Stamp Services will
determine the date of commencement of
the 10-year period.

* * * * *

4. Amend §551.6 by revising
paragraph (a) to read as follows:

§551.6 Pricing.

(a) The Semipostal Authorization Act,
as amended by Public Law 107-67,
section 652, 115 Stat. 514 (2001),
prescribes that the price of a semipostal
stamp is the rate of postage that would
otherwise regularly apply, plus a
differential of not less than 15 percent.
The price of a semipostal stamp shall be
an amount that is evenly divisible by
five. For purposes of this provision, the
First-Class Mail® single-piece first-
ounce rate of postage will be considered
the rate of postage that would otherwise
regularly apply.

* * * * *

5. Amend §551.8 by revising
paragraphs (b), (c), and (d) introductory
text to read as follows:

§551.8 Cost offset policy.

* * * * *

(b) Overall responsibility for tracking
costs associated with semipostal stamps
will rest with the Office of Accounting,
Finance, Controller. Individual
organizational units incurring costs will
provide supporting documentation to
the Office of Accounting, Finance,
Controller.

(c) For each semipostal stamp, the
Office of Stamp Services, in
coordination with the Office of
Accounting, Finance, Controller, shall,
based on judgment and available
information, identify the comparable
commemorative stamp(s) and create a
profile of the typical cost characteristics
of the comparable stamp(s) (i.e.,
manufacturing process, gum type),
thereby establishing a baseline for cost
comparison purposes. The
determination of comparable
commemorative stamps may change
during or after the sales period, if the
projections of stamp sales differ from
actual experience.

(d) Except as specified, all costs
associated with semipostal stamps will
be tracked by the Office of Accounting,
Finance, Controller. Costs that will not
be tracked include:

* * * * *

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 02—-2741 Filed 2—4-02; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[NY002; FRL-7137-7]

Clean Air Act Final Full Approval of
Operating Permit Program; State of
New York

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating final
full approval of the operating permit
program submitted by the State of New
York in accordance with Title V of the
Clean Air Act (the Act) and its
implementing regulations. This
approved program allows New York to
issue federally enforceable operating
permits to all major stationary sources
and to certain other sources within the
State’s jurisdiction. EPA is promulgating
this final program approval to replace
the approval granted in the December 5,
2001 Federal Register (66 FR 63180),
effective on November 30, 2001, which
was based on New York State
emergency rules that will expire on
February 1, 2002.

EFFECTIVE DATE: January 31, 2002.

ADDRESSES: Copies of the State’s
submittal and other supporting
information used in developing this
final full approval are available for
inspection during normal business
hours at the following location: U.S.
Environmental Protection Agency,
Region 2, 290 Broadway, 25th Floor,
New York, New York 10007—1866.

FOR FURTHER INFORMATION CONTACT:
Steven C. Riva, Chief, Permitting
Section, Air Programs Branch, at the
above EPA office in New York or at
telephone number (212) 637-4074.

SUPPLEMENTARY INFORMATION: In the
December 5, 2001 Federal Register (66
FR 63180), EPA issued a final approval
of the operating permit program
submitted by the State of New York,
based, in part, on emergency rules that
became effective on September 19, 2001,
and that were scheduled to expire on
December 18, 2001. Concurrent with
EPA’s proposed approval of the
emergency rules, EPA proposed
approval of the New York State
operating permit program based on draft
permanent rules that the State was
expected to shortly submit in adopted
form. The draft permanent rules were
identical to the adopted emergency
rules. On December 4, 2001, New York
State filed a 60-day extension to its
emergency rulemaking. Thus, the

emergency rules are now scheduled to
expire on February 1, 2002.

Subsequent to publication of the
December 5, 2001 Federal Register
Notice (66 FR 63180), New York
submitted to EPA on January 2, 2002,
copies of final permanent rules that
became effective on January 18, 2002.
These permanent rules are identical to
those effective under the emergency
rulemaking.

The final New York State operating
permit program approval that was
effective on November 30, 2001, and
based in part on New York’s emergency
rules, was proposed by EPA in an
October 25, 2001 Federal Register
Notice (66 FR 53966). During the
subsequent 30-day public comment
period, EPA received one comment
letter dated November 23, 2001 from the
New York Public Interest Research
Group (NYPIRG). NYPIRG challenged
EPA’s ability to proceed with full
approval when, according to the
comment, the program does not clearly
conform to the requirements of 40 CFR
part 70. NYPIRG also commented on the
inadequacy of New York’s definition of
“major source.” The remaining issues
raised in this comment letter were
outside the scope of the subject action.
As discussed in the December 5, 2001
Federal Register, EPA disagrees with
these comments. 66 FR at 63181.

Therefore, based on the final,
permanent rulemaking that became
effective on January 18, 2002, EPA
hereby grants final, full approval to the
State of New York for an operating
permit program in accordance with Title
V of the Act and 40 CFR part 70. The
specific program changes that are the
subject of this Notice, which are the
same changes that were the subject of
EPA’s approval under New York State’s
emergency rules, are delineated in the
December 5, 2001 Federal Register
Notice (66 FR 63180).

EPA is using the good cause exception
under the Administrative Procedure Act
(APA) to make the full approval of the
State’s program effective on January 31,
2002. In relevant part, section 553(d)
provides that publication of “a
substantive rule shall be made not less
than 30 days before its effective date,
except—* * * (3) as otherwise
provided by the agency for good cause
found and published with the rule.”
Good cause may be supported by an
agency determination that a delay in the
effective date is “impracticable,
unnecessary, or contrary to the public
interest.” APA section 553(b)(3)(B). EPA
finds that it is necessary and in the
public interest to make this action
effective sooner than 30 days following
publication. In this case, EPA believes
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that it is in the public interest for the
program to take effect before February 1,
2002. EPA’s full final approval of New
York State’s program based on the
State’s emergency rulemaking expires
on February 1, 2002. In the absence of
this full approval taking effect on
January 31, 2002, the federal part 71
program would automatically take effect
in New York State and would remain in
place until the effective date of the
fully-approved state program. EPA
believes it is in the public interest for
sources, the public and the State to
avoid any gap in coverage of the State
program, as such a gap could cause
confusion regarding permitting
obligations. Furthermore, a delay in the
effective date is unnecessary because
New York has been administering the
title V permit program for more than
five years, first under an interim
approval and then under full approval.
Finally, sources are already complying
with many of the newly approved
requirements as a matter of state law.
Thus, there is little or no additional
burden with complying with these
requirements under the federally
approved State program.

Administrative Requirements

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this final
approval is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. Under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) the
Administrator certifies that this final
approval will not have a significant
economic impact on a substantial
number of small entities because it
merely approves state law as meeting
federal requirements and imposes no
additional requirements beyond those
imposed by state law. This rule does not
contain any unfunded mandates and
does not significantly or uniquely affect
small governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4) because it approves
pre-existing requirements under state
law and does not impose any additional
enforceable duties beyond that required
by state law. This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000). This rule

also does not have Federalism
implications because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). This
rule merely approves existing
requirements under state law, and does
not alter the relationship or the
distribution of power and
responsibilities between the State and
the Federal government established in
the Clean Air Act. This final approval
also is not subject to Executive Order
13045, “‘Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997) or
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866. This action will not impose any
collection of information subject to the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., other than
those previously approved and assigned
OMB control number 2060-0243. For
additional information concerning these
requirements, see 40 CFR part 70. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

In reviewing State operating permit
programs submitted pursuant to title V
of the Clean Air Act, EPA will approve
State programs provided that they meet
the requirements of the Act and 40 CFR
part 70. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a State operating permit
program for failure to use VCS. It would
thus be inconsistent with applicable law
for EPA, when it reviews an operating
permit program, to use VCS in place of
a State program that otherwise satisfies
the provisions of the Clean Air Act.
Thus, the requirements of section 12(d)
of the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress

and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2). This
rule will be effective on January 31,
2002.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 8, 2002.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the Act).

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: January 28, 2002.

Jane M. Kenny,
Regional Administrator, Region 2.

For reasons set out in the preamble,
Appendix A of part 70 of title 40,
chapter I, of the Code of Federal
Regulations is amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Appendix A to part 70 is amended
by adding paragraph (d) in the entry for
New York to read as follows:

Appendix A to Part 70—Approval

Status of State and Local Operating
Permit Programs

* * * * *
New York
* * * * *

(d) The New York State Department of
Environmental Conservation submitted
program revisions on June 8, 1998 and
January 2, 2002. The rule revisions contained
in the June 8, 1998 and January 2, 2002
submittals adequately addressed the
conditions of the interim approval effective
on December 9, 1996. The State is hereby
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granted final full approval effective on
January 31, 2002.

* * * * *

[FR Doc. 02—2708 Filed 2—4—-02; 8:45 am|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7136-6]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct final notice of deletion of
the Lake Linden parcel and Operable
Unit 2 of Torch Lake Superfund Site
from the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA), Region V is publishing a
direct final notice of deletion of the
Lake Linden parcel and Operable Unit
2 from the Torch Lake Superfund Site
(Site), located in Houghton County,
Michigan, from the National Priorities
List (NPL). Operable Unit 2 consists of
all the submerged tailings, sediments,
surface water and groundwater portions
of the Torch Lake Superfund Site.

The NPL, promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is
appendix B of 40 CFR part 300, which
is the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP). This direct final deletion is being
published by EPA with the concurrence
of the State of Michigan, through the
Michigan Department of Environmental
Quality, because EPA has determined
that all appropriate response actions
under CERCLA have been completed
and, therefore, further remedial action
pursuant to CERCLA is not necessary at
this time.

DATES: This direct final notice of
deletion will be effective April 8, 2002,
unless EPA receives adverse comments
by March 7, 2002. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final notice of
deletion in the Federal Register
informing the public that the deletion
will not take effect.

ADDRESSES: Comments may be mailed
to: Steven Padovani, Remedial Project
Manager (RPM) at (312) 353-6755,
Padovani.Steven@EPA.Gov or Gladys
Beard, State NPL Deletion Process
Manager at (312) 886—7253,
Beard.Gladys@EPA.Gov, U.S. EPA

Region V, 77 W. Jackson, Chicago, IL
60604, (mail code: SR—6]) or at 1-800—
621-8431.

Information Repositories:
Comprehensive information about the
Site is available for viewing and copying
at the site information repositories
located at: EPA Region V Library, 77 W.
Jackson, Chicago, Il 60604, (312) 353—
5821, Monday through Friday 8 a.m. to
4 p.m.; Lake Linden Public Library, 601
Calumet Lake Linden, MI 49945 (906)
296-0698 Monday through Friday 8
a.m. to 4 p.m. and Tuesday and
Thursday 6 a.m. to 8:30 p.m.; Portage
Lake District Library, 105 Huron,
Houghton, MI 49931, (906) 482—4570,
Monday, Tuesday and Thursday 10 a.m.
to 9 p.m, Wednesday and Friday 10 a.m
to 5 p.m. and Saturday 12 a.m. to 5 p.m.
FOR FURTHER INFORMATION CONTACT:
Steven Padovani, Remedial Project
Manager at (312) 3536755,
Padovani.Steven@EPA.Gov or Gladys
Beard, State NPL Deletion Process
Manager at (312) 886—7253,
Beard.Gladys@EPA.Gov or 1-800-621—
8431, (SR-6]), U.S. EPA Region V, 77 W.
Jackson, Chicago, IL 60604.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region V is publishing this direct
final notice of deletion of the Lake
Linden parcel and Operable Unit 2 of
the Torch Lake Superfund Site from the
NPL.

The EPA identifies sites that appear to
present a significant risk to public
health or the environment and
maintains the NPL as the list of those
sites. As described in section
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for
remedial actions if conditions at a
deleted site warrant such action.

Because EPA considers this action to
be non-controversial and routine, EPA is
taking it without prior publication of a
notice of intent to delete. This action
will be effective April 8, 2002, unless
EPA receives adverse comments by
March 7, 2002, on this document. If
adverse comments are received within
the 30-day public comment period on
this document, EPA will publish a
timely withdrawal of this direct final
deletion before the effective date of the
deletion and the deletion will not take
effect. EPA will, as appropriate, prepare
a response to comments and continue
with the deletion process on the basis of

the notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Lake Linden parcel and
Operable Unit 2 of the Torch Lake
Superfund Site and demonstrates how it
meets the deletion criteria. Section V
discusses EPA’s action to delete the Site
from the NPL unless adverse comments
are received during the public comment
period.

II. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that releases may be deleted
from the NPL where no further response
is appropriate. In making a
determination to delete a release from
the NPL, EPA shall consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
(Hazardous Substance Superfund
Response Trust Fund) responses under
CERCLA have been implemented, and
no further response action by
responsible parties is appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,
or contaminants remain at the deleted
site above levels that allow for
unlimited use and unrestricted
exposure, CERCLA section 121(c), 42
U.S.C. 9621(c), requires that a
subsequent review of the site be
conducted at least every five years after
the initiation of the remedial action at
the deleted site to ensure that the action
remains protective of public health and
the environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
remedial actions. Whenever there is a
significant release from a site deleted
from the NPL, the deleted site may be
restored to the NPL without application
of the hazard ranking system.

II1. Deletion Procedures

The following procedures apply to
deletion of this Site:

(1) The EPA consulted with Michigan
on the deletion of the Site from the NPL
prior to developing this direct final
notice of deletion.
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(2) Michigan concurred with deleting
these portions of the Site from the NPL.

(3) Concurrently with the publication
of this direct final notice of deletion, a
notice of intent to delete is published
today in the “Proposed Rules” section
of the Federal Register, as well as is
being published in a major local
newspaper of general circulation at or
near the Site, and is being distributed to
appropriate federal, state, and local
government officials and other
interested parties. The newspaper notice
announces the 30-day public comment
period concerning the notice of intent to
delete the Site from the NPL.

(4) The EPA placed copies of
documents supporting the deletion in
the site information repositories
identified above.

(5) If adverse comments are received
within the 30-day public comment
period on this document EPA will
publish a timely notice of withdrawal of
this direct final notice of deletion before
its effective date and will prepare a
response to comments and continue
with a decision on the deletion based on
the notice of intent to delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for these Partial Site
deletions from the NPL:

Site Description

The Torch Lake Superfund Site (the
Site) is located on the Keweenaw
Peninsula in Houghton County,
Michigan. The Site includes Torch Lake,
the west shore of Torch Lake, the
northern portion of Portage Lake, the
Portage Lake Canal, Keweenaw
Waterway, the North Entry to Lake
Superior, Boston Pond, Calumet Lake,
and other areas associated with the
Keweenaw Basin. Tailing piles and slag
piles deposited along the western shore
of Torch Lake, Northern Portage Lake,
Keweenaw Waterway, Lake Superior,
Boston Pond, and Calumet Lake are also
included as part of the Site. Tailing
piles are located at Lake Linden,
Hubbell/Tamarack City, Mason,

Calumet Lake, Boston Pond, Michigan
Smelter, Isle-Royale, Dollar Bay, and
Gross Point. Slag piles are located at
Quincy Smelter and Hubbell City.

Site History

Torch Lake was the site of copper
milling and smelting facilities and
operations for over 100 years. The lake
was a repository of milling wastes, and
served as the waterway for
transportation to support the mining
industry. The first mill opened on Torch
Lake in 1868. At the mills, copper was
extracted by crushing or “stamping” the
rock into smaller pieces and driving
them through successively smaller
meshes. The copper and crushed rock
were separated by gravimetric sorting in
a liquid medium. The copper was sent
to a smelter. The crushed rock particles,
called “tailings,” were discarded along
with mill processing water, typically by
pumping into the lakes.

Mining output, milling activity, and
tailing production peaked in the
Keweenaw Peninsula in the early 1900s
to 1920. All of the mills at Torch Lake
were located on the west shore of the
lake and many other mining mills and
smelters were located throughout the
Keweenaw Peninsula. In about 1916,
advances in technology allowed
recovery of copper from tailings
previously deposited in Torch Lake.
Dredges were used to collect submerged
tailings, which were then screened,
recrushed, and gravity separated. An
ammonia leaching process involving
cupric ammonium carbonate was used
to recover copper and other metals from
conglomerate tailings. During the 1920s,
chemical reagents were used to further
increase the efficiency of reclamation.
The chemical reagents included lime,
pyridine oil, coal tar creosotes, wood
creosote, pine oil, and xanthates. After
reclamation activities were complete,
chemically treated tailings were
returned to the lakes. In the 1930s and
1940s, the Torch Lake mills operated
mainly to recover tailings in Torch Lake.
In the 1950s, copper mills were still
active, but by the late 1960s, copper
milling had ceased.

Over 5 million tons of native copper
was produced from the Keweenaw
Peninsula and more than half of this
was processed along the shores of Torch
Lake. Between 1868 and 1968,
approximately 200 million tons of
tailings were dumped into Torch Lake
filling at least 20 percent of the lake’s
original volume.

In June 1972, a discharge of 27,000
gallons of cupric ammonium carbonate
leaching liquor occurred into the north
end of Torch Lake from the storage vats
at the Lake Linden Leaching Plant. The

Michigan Water Resources Commission
(MWRGC) investigated the spill. The 1973
MWRC report discerned no deleterious
effects associated with the spill, but did
observe that discoloration of several
acres of lake bottom indicated previous
discharges.

In the 1970s, environmental concern
developed regarding the century-long
deposition of tailings into Torch Lake.
High concentrations of copper and other
heavy metals in Torch Lake sediments,
toxic discharges into the lakes, and fish
abnormalities prompted many
investigations into long- and short-term
impacts attributed to mine waste
disposal. The International Joint
Commission’s Water Quality Board
designated the Torch Lake basin as a
Great Lakes Area of Concern (AOC) in
1983. Also in 1983, the Michigan
Department of Public Health announced
an advisory against the consumption of
Torch Lake sauger and walleye fish due
to tumors of unknown origin. The Torch
Lake Site was proposed for inclusion on
the National Priorities List (NPL) in
October of 1984. The Site was placed on
the NPL in June 1986. The Torch Lake
Site is also on the list of sites identified
under Michigan’s Natural Resources and
Environmental Protection Act 451 Part
201.

A Draft Remedial Action Plan (RAP)
for the Torch Lake AOC was developed
by Michigan Department of Natural
Resources (MDNR) in October 1987 to
address the contamination problems
and to recommend the remedial action
for Torch Lake. Revegetation of
lakeshore tailings to minimize air-borne
particulate matter was one of the
recommended remedial actions in the
RAP.

Attempts to establish vegetation on
the tailing piles in Hubbell/Tamarack
City have been conducted since the
1960s to stabilize the shoreline and to
reduce air particulate from tailings. It
has been estimated that 40 to 50 percent
of tailings in this area are vegetated. The
Portage Lake Water and Sewage
Authority have been spray-irrigating
sewage sludge on tailings in Mason City
to promote natural vegetation.

Remedial Investigation and Feasibility
Study (RI/FS)

On May 9, 1988, Special Notice
Letters were issued to Universal Oil
Products (UOP) and Quincy Mining Co.
to perform a Remedial Investigation/
Feasibility Study (RI/FS). UQOP is the
successor corporation of Calumet Hecla
Mining Company which operated its
milling and smelting on the shore of
Lake Linden and disposed the generated
tailings in the area. Quincy Mining Co.
conducted smelting operations in the



5220

Federal Register/Vol. 67, No. 24/Tuesday, February 5, 2002/Rules and Regulations

Hubbell area and disposed of tailings.
On June 13, 1988, a Notice Letter was
issued to Quincy Development
Company, which was the current owner
of a tailing pile located on the lake shore
of Mason City. Negotiations for the RI/
FS Consent Order with these Potentially
Responsible Parties (PRPs) were not
successful due to issues such as the
extent of the Site, and the number of
PRPs. Subsequently, U.S. EPA
contracted with Donohue & Associates
in November 1988 to perform the RI/FS
at the Site.

On June 21, 1989, U.S. EPA collected
a total of eight samples from drums
located in the Old Calumet and Hecla
Smelting Mill Site near Lake Linden, the
Ahmeek Mill Site near Hubbell City,
and the Quincy Site near Mason. On
August 1, 1990, nine more samples were
collected from drums located above the
Tamarack Site near Tamarack City.
Based on the results of these samples,
U.S. EPA determined that some of these
drums may have contained hazardous
substances. During the week of May 8,
1989, the U.S. EPA also conducted
ground penetrating radar and a
subbottom profile (seismic) survey of
the bottom of Torch Lake. The area in
which this survey was conducted is
immediately off-shore from the Old
Calumet and Hecla Smelting Mill Site.
The survey located several point targets
(possibly drums) on the bottom of Torch
Lake. Based on the drum sampling
results and seismic survey, U.S. EPA
executed an Administrative Order by
Consent, dated July 30, 1991, which
required six companies and individuals
to sample and remove drums located on
the shore and lake bottom. Pursuant to
the Administrative Order, these entities
removed 20 drums with unknown
contents off-shore from the Peninsula
Copper Inc., and the Old Calumet and
Hecla Smelting Mill Site in September
1991. A total of 808 empty drums were
found in the lake bottom. These empty
drums were not removed from the lake
bottom. A total of 82 drums and minor
quantities of underlying soils were
removed from the shore of Torch Lake.
The removed drums and soils were
sampled, over packed, and disposed off-
site at a hazardous waste landfill.

Due to the size and complex nature of
the Site, three OUs have been defined
for the Site. OU I includes surface
tailings, drums, and slag piles on the
western shore of Torch Lake.
Approximately 500 acres of tailings are
exposed surficially in OU I. The Lake
Linden parcel is included in OU I, as
well as the Hubbell/Tamarack and
Mason parcels.

OU Il includes groundwater, surface
water, submerged tailings and sediment

in Torch Lake, Portage Lake, the Portage
channel, and other water bodies at the
site.

OU III includes tailing and slag
deposits located in the north entry of
Lake Superior, Michigan Smelter,
Quincy Smelter, Calumet Lake, Isle-
Royale, Boston Pond, and Grosse-
Point(Point Mills).

Remedial Investigations (RIs) have
been completed for all three operable
units. The RI and Baseline Risk
Assessment (BRA) reports for OU I was
finalized in July 1991. The RI and BRA
reports for OU III were finalized on
February 7, 1992. The RI and BRA
reports for OU II were finalized in April
1992. The Ecological Assessment for the
entire Site was finalized in May 1992.

Record of Decision Findings

A Record of Decision (ROD) was
completed to select remedial actions for
OU I and III on September 30, 1992. A
ROD was completed to select remedial
actions for OU II on March 31, 1994.

The remedies primarily address
ecological impacts. The most significant
ecological impact is the severe
degradation of the benthic communities
in Torch Lake as a result of metal
loadings from the mine tailings. The
remedial action required that the
contaminated stamp sands (tailings) and
slag piles contributing to site-specific
ecological risks at the Torch Lake
Superfund Site (OUI & OUIII) be
covered with a soil and vegetative cover
as identified in the RODs for this Site
and as documented in the Final Design
Document dated September 10, 1998.
No further response action was selected
for OU II. OU II will be allowed to
undergo natural recovery and
detoxification.

In addition, the RODs for OU I and
OU III required long-term monitoring of
Torch Lake to assess the natural
recovery and detoxification process after
the remedy was implemented. Torch
Lake was chosen as a worst-case
scenario to study the recovery process.
It was assumed that other affected water
bodies would respond as well, or better,
than Torch Lake to the implemented
remedy.

Response Actions

A final design for OU I and OU III was
completed in September 1998. Also in
September 1998, U.S. EPA obligated
$15.2 million for the implementation of
the selected remedies for OU I and OU
III. As of January 1, 2001, the remedial
actions at the Lake Linden and Hubbell/
Tamarack City portions of OU I have
been completed.

Operation and Maintenance

As mention above, the RODs for OU
I & OU III required long-term monitoring
of Torch Lake to assess the natural
recovery and detoxification process after
the remedy was implemented. Other O
& M activities include site inspections,
repairs and fertilization of the vegetative
cover, if necessary. Based on site
inspections conducted during Summer
2001, repairs and fertilization of the soil
and vegetative cover at the Lake Linden
parcel are no longer necessary.

Five-Year Review

Because hazardous substance will
remain at the Site above levels that
allow for unrestricted use and unlimited
exposure. The EPA will conduct
periodic reviews at this Site. The review
will be conducted pursuant to CERCLA
section 121 (c) and as provided in the
current guidance on Five Year Reviews;
OSWER Directive 9355.7-03B-P,
Comprehensive Five-Year Review
Guidance, June 2001. The first five-year
review for the Torch Lake Site is
scheduled for September 2003.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket which
EPA relied on for recommendation of
the deletion from the NPL are available
to the public in the information
repositories.

V. Deletion Action

The EPA, with concurrence from the
State of Michigan, has determined that
all appropriate responses under
CERCLA for the Lake Linden parcel and
OU II have been completed, and that no
further response actions under CERCLA
are necessary. Therefore, EPA is
deleting the Lake Linden parcel and
Operable Unit 2 of the Torch Lake
Superfund Site from the NPL.

Because EPA considers this action to
be non-controversial and routine, EPA is
taking it without prior publication. This
action will be effective April 8, 2002,
unless EPA receives adverse comments
by March 7, 2002. If adverse comments
are received within the 30-day public
comment period, EPA will publish a
timely withdrawal of this direct final
notice of deletion before the effective
date of the deletion and it will not take
effect. EPA will prepare a response to
comments and as appropriate continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.
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List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: January 18, 2002.
Gary V. Gulezian,
Acting Regional Administrator, Region V.
For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

TABLE 1.—GENERAL SUPERFUND SECTION

1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B [Amended]

2. Table 1 of appendix B to part 300
is amended under Michigan “MI” by
revising the entry for “Torch Lake” and
the city “Houghton County, Michigan”
to read as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/County (Notes)A
* * * * * * *
Ml e, TOrCh LaKE ..vveiiiieeiiiie et HOUGNTON .ot P
* * * * * * *
Ax * *

P=Sites with partial deletion(s).

* * * * *

[FR Doc. 02-2507 Filed 2—4-02; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7777]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Edward Pasterick, Division Director,

Program Marketing and Partnership
Division, Federal Insurance
Administration and Mitigation
Directorate, 500 C Street, SW.; Room
411, Washington, DC 20472, (202) 646—
3098.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Associate
Director finds that notice and public
comment under 5 U.S.C. 553(b) are
impracticable and unnecessary because
communities listed in this final rule
have been adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.
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National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification Order 12778, October 25, 1991, 56 FR
This final rule is not a significant 55195, 3 CFR 1991 Comp; p. 309.

regulatory action under the criteria of List of Subjects in 44 CFR Part 64
section 3(f) of Executive Order 12866 of

September 30, 1993, Regulatory Flood insurance, Floodplains.
Planning and Review, 58 FR 51735. Accordingly, 44 CFR part 64 is
Paperwork Reduction Act amended as follows:

This rule does not involve any PART 64—[AMENDED]

collection of information for purposes of

the Paperwork Reduction Act, 44 U.S.C. 1. The authority citation for Part 64

3501 et seq. continues to read as follows:
Executive Order 12612, Federalism Authority: 42 U.S.C. 4001 et seq.;

This rule involves no policies that Reorganization Plan No. 3 of 1978, 3 CFR
have federalism implications under 1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
Executive Order 12612, Federalism, 3 CFR 1979 Comp.; p. 376.

October 26, 1987, 3 CFR 1987 Comp.; p.

252, §64.6 [Amended]

Executive Order 12778, Civil Justice 2. The tables published under the
Reform authority of § 64.6 are amended as

This rule meets the applicable follows:

standards of section 2(b)(2) of Executive

Date certain

Federal as-
C ity | Effective date authorization/ lation of sale | Current ef- | 2Cec
: ommuni ective date authorization/cancellation of sale . onger avail-
State and location No. Y of flood insurance in community fec“&’:ténap abl% in spe-

cial flood

hazard

areas
Region II:
New York: Davenport, Town of, Delaware 360192 | July 7, 1975, Emerg.; May 15, 1985, Reg. Feb- 02/02/02 02/02/02
County. ruary 2, 2002.

Evans, Town of, Erie County .........cc.ccoecuveviennns 360240 | April 21, 1972, Emerg.; September 30, 1977, 02/02/02 02/02/02

Big Flats, Town of, Chemung County .............

Reg. February 2, 2002.
360148 | March 23, 1973, Emerg.; September 30, 1981, 02/02/02 02/02/02
Reg. February 2, 2002.

Region VIII:
Montana: Cascade County, Unincorporated 300008 | May 22, 1975, Emerg.; April 15, 1980, Reg. Feb- 02/15/02 02/15/02
Area. ruary 15, 2002.
North Dakota: McHenry County, Unincor- 380307 | March 23, 1976, Emerg.; September 18, 1987, 02/15/02 02/15/02
porated Areas. Reg. February 15, 2002.
Karisruhe, City of, McHenry County ..... 380048 | September 22, 1999, Emerg.; February 15, 2002 02/15/02 02/15/02
Lebanon, Township of McHenry County 380309 | March 29, 1996, Emerg.; September 18, 1987, 02/15/02 02/15/02
Reg. February 15, 2002.
Newport, Township of, McHenry County .......... 380308 | March 24, 1976, Emerg.; September 18, 1987, 02/15/02 02/15/02
Reg. February 15, 2002.
Villard, Township of, McHenry County ............. 380317 | March 31, 1977, Emerg.; September 18, 1987, 02/15/02 02/15/02
Reg. February 15, 2002.
Ward County, Unincorporated Areas ................ 380157 | April 9, 1971, Emerg.; October 15, 1976, Reg. 02/15/02 02/15/02
February 15, 2002.
Burlington, Township of, Ward County ............. 380650 | February 19, 1982, Emerg.; February 19, 1982, 02/15/02 02/15/02
Reg. February 15, 2002.
Des Lacs, City of, Ward County 380712 | November 24, 1999, Emerg.; February 15, 2002 02/15/02 02/15/02
Minot, City of, Ward County .......c.ccccceervrrineenn 385367 | March 17, 1970, Emerg., March 17, 1970, Reg. 02/15/02 02/15/02

February 15, 2002.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: January 28, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance
Administration and Mitigation
Administration.

[FR Doc. 02—-2670 Filed 2—4—02; 8:45 am]

BILLING CODE 6718-05-P

FEDERAL EMERGENCY ACTION: Final rule.
MANAGEMENT AGENCY

SUMMARY: Modified base (1% annual
44 CFR Part 65 chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
AGENCY: Federal Emergency for new buildings and their contents.
Management Agency, FEMA.

Changes in Flood Elevation
Determinations
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EFFECTIVE DATES: The effective dates for
these modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
(FIRMs) in effect for each listed
community prior to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-3461, or (email)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of modified base flood elevations
for each community listed. These
modified elevations have been
published in newspapers of local
circulation and ninety (90) days have
elapsed since that publication. The
Acting Executive Associate Director has
resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified base flood elevation
determinations are available for
inspection.

The modifications are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Executive Associate
Director, Mitigation Directorate, certifies
that this rule is exempt from the

requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of § 65.4 are amended as
follows:

Dates and name of . .
State and county Location newspaper vxé?e;e élotice Chief executive officer of community Eﬁ;gt('j\&?cggé% of ComNrgunlty
was publishe ’
Florida: Duval City of Jackson- August 8, 2001; August The Honorable John A. Delaney, | August 1, 2001 .......... 120077D&E
(FEMA Docket ville. 15, 2001; Financial Mayor of the City of Jacksonville,
No. D-7515). News and Daily 117 West Duval Street, Suite
Record. 400, Jacksonville, Florida 32202.
lllinois:
Cook (FEMA | Unincorporated August 9, 2001; August Mr. John H. Stroger, Jr., President | November 15, 2001 .. | 170054 F
Docket No. Areas. 16, 2001; Northbrook of the Cook County Board of
D-7513. Star. Commissioners, 118 North Clark
Street, Room 537, Chicago, llli-
nois 60602.
Williamson City of Marion ..... July 30, 2001; August 6, | The Honorable Robert Butler, | November 5, 2001 ..... 170719 B
(FEMA 2001; The Marion Mayor of the City of Marion, City
Docket No. Daily Republican. Hall, 1102 Tower Square Plaza,
D-7513). Marion, lllinois 62959.
Indiana:



5224

Federal Register/Vol. 67, No. 24/Tuesday, February 5, 2002/Rules

and Regulations

Dates and name of . .
State and county Location newspaper where notice | Chief executive officer of community Eﬁggz\&?cggé% of ComNn;unlty
was published '
Rush (FEMA | Unincorporated July 31, 2001; August 7, | Mr. Kenneth Brashaber, President | July 20, 2001 ............. 180421 B
Docket No. Areas. 2001; Rushville Re- of the Rush County Board of
D-7513). publican. Commissioners, County Court-
house, 101 East Second Street,
Rushville, Indiana 46173.
Rush (FEMA | City of Rushville .. | July 31, 2001; August 7, | The Honorable Robert M. Bridges, | July 20, 2001 ............. 180223 B
Docket No. 2001; Rushville Re- Mayor of the City of Rushville,
D-7513). publican. Rushville City Hall, 133 West
First Street, Rushville, Indiana
46173.
New Jersey: Mor- | Borough of Madi- | March 22, 2001; March The Honorable John J. Dunne, | June 12, 2001 ........... 340347 B
ris (FEMA son. 29, 2001; Madison Mayor of the Borough of Madi-
Docket No. D— Eagle. son, Hartley Dodge Memorial, 50
7511). Kings Road, Madison, New Jer-
sey 07940.
Pennsylvania: Township of East | August 3, 2001; August Mr. George Rish, Township of Han- | November 9, 2001 .... | 420377 B
Dauphin (FEMA Hanover. 10, 2001; Patriot News. over Board of Supervisors, 8848
Docket No. D— Jonestown Road, Grantville,
7513). Pennsylvania 17028.
Puerto Rico:
(FEMA Dock- | Commonwealth ... | June 19, 2001; June 26, | The Honorable Rafael Cordero | September 26, 2001 .. | 720000 D
et No. D— 2001; San Juan Star. Santiago, Mayor of the Munici-
7511). pality of Ponce, P.O. Box 1709,
Ponce, Puerto Rico 00733-1709.
(FEMA Dock- | Commonwealth ... | August 3, 2001; August The Honorable Sila Maria Calderon, | November 9, 2001 ..... 720000 B
et No. D— 10, 2001; San Juan Governor of Puerto Rico, Post Of-
7513). Star. fice Box 9020082, La Fortaleza,
San Juan, Puerto Rico 00902.
South Carolina: City of Columbia | August 20, 2001; August | The Honorable Robert D. Coble, | August 13, 2001 ........ 450172D
Lexington 27, 2001; The State. Mayor of the City of Columbia,
(FEMA Docket P.O. Box 147, Columbia, South
No. D-7515). Carolina 29201.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: January 29, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02-2666 Filed 2—4—-02; 8:45 am]|
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Modified Base (1-percent-
annual-chance) Flood Elevations (BFEs)
are finalized for the communities listed
below. These modified elevations will
be used to calculate flood insurance
premium rates for new buildings and
their contents.

EFFECTIVE DATES: The effective dates for
these modified BFEs are indicated on
the following table and revise the Flood
Insurance Rate Maps in effect for the
listed communities prior to this date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, FEMA, 500
C Street SW., Washington, DC 20472,
(202) 646-3461, or (e-mail)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: FEMA
makes the final determinations listed
below of the modified BFEs for each
community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Acting Administrator,
Federal Insurance and Mitigation
Administration has resolved any
appeals resulting from this notification.

The modified Base Flood Elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified BFE determinations are
available for inspection.

The modifications are made pursuant
to section 206 of the Flood Disaster

Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified Base Flood Elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
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insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Administrator, Federal
Insurance and Mitigation
Administration certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42

U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

1.The tables published under the
authority of § 65.4 are amended as
follows:

: Dates and name of " .
State and county Locc::stg)r’llgnd newspaper where notice | Chief executive officer of community Eﬁrﬁgg\&?cggé% of ComNrgunlty
’ was published ’
Arizona:
Maricopa City of Avondale | August 10, 2001; August | The Honorable Ronald J. Drake, | July 24, 2001 ............. 040038
(FEMA (01-09-018P) ..... 17, 2001; Arizona Re- Mayor, City of Avondale, 525
Docket No.: public. North Central Avenue Avondale,
B-7422). Arizona 85323.
Maricopa City of Avondale September 12, 2001; The Honorable Ronald J. Drake, | August 23, 2001 ........ 040038
(FEMA (01-09-497P) ..... September 19, 2001; Mayor, City of Avondale, 525
Docket No.: Arizona Republic. North Central Avenue, Avondale,
B-7422). Arizona 85323.
Maricopa City of Goodyear | September 12, 2001; The Honorable Bill Arnold, Mayor, | August 23, 2001 ........ 040046
(FEMA (01-09-497P) ..... September 19, 2001; City of Goodyear, 119 North
Docket No.: Arizona Republic. Litchfield Road, Goodyear, Ari-
B-7422). zona 85338.
Maricopa City of Goodyear | March 14, 2001; March The Honorable Bill Arnold, Mayor, | February 27, 2001 ..... 040046
(FEMA (01-09-124P) ..... 21, 2001; West Valley City of Goodyear, 119 North
Docket No.: View. Litchfield Road, Goodyear, Ari-
B-7422). zona 85338.
Maricopa City of Scottsdale | September 19, 2001, The Honorable Mary Manross, | August 31, 2001 ........ 045012
(FEMA (01-09-632P) ..... September 26, 2001; Mayor, City of Scottsdale, 3939
Docket No.: Arizona Republic. North  Drinkwater  Boulevard,
B-7422). Scottsdale, Arizona 85251.
Pima (FEMA | Unincorporated August 23, 2001; August | The Honorable Raul Grijalva, Chair- | August 7, 2001 .......... 040073
Docket No.: Areas. 30, 2001; Arizona man, Pima County Board of Su-
B-7422). (01-09-430P) ..... Daily Star and Tucson pervisors, 130 West Congress,
Citizen. 11th  Floor, Tucson, Arizona
85701.
California:
Marin (FEMA | City of Novato ..... August 8, 2001; August The Honorable James W. Hender- | July 18, 2001 ............. 060178
Docket No.: | (01-09-674P) ..... 15, 2001; Novato Ad- son, Mayor, City of Novato, 900
B-7422). vance. Sherman Avenue, Novato, Cali-
fornia 94945.
San Diego City of Oceanside | June 15, 2001; June 22, | The Honorable Terry Johnson, | May 31, 2001 ............ 060294
(FEMA (00-09-332P) ..... 2001; North County Mayor, City of Oceanside, 300
Docket No.: Times. North Coast Highway, Oceanside,
B-7419). California 92054.
San Diego San City of August 9, 2001; August | The Honorable Mickey Cafagna, | July 25, 2001 ............. 060702
(FEMA Poway. 16, 2001; Poway News Mayor, City of Poway, 13325
Docket No.: | (00—09-080P) ..... Chieftain. Civic Center Drive, Poway, Cali-
B-7422). fornia 92064.
Sonoma City of Cloverdale | June 13, 2001; June 20, | The Honorable Robert Jehn, Mayor, | May 23, 2001 ............ 060376
(FEMA (01-09-122P) ..... 2001; Cloverdale Rev- City of Cloverdale, City Hall, P.O.
Docket No.: eille. Box 217, Cloverdale, California
B-7419). 95425-0217.
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Dates and name of

State and county Log:;stgrll\lg'nd newspaper where notice | Chief executive officer of community Eﬁn?lgﬂ\ﬁ?cggé% of ComNn;l'Jnlty
was published
Shasta City of Redding ... | July 13, 2001; July 20, The Honorable Dave McGeorge, | October 18, 2001 ...... 060360
(FEMA (01-09-218P) ..... 2001; Redding Record Mayor, City of Redding, 777 Cy-
Docket No.: Searchlight. press Avenue, Redding, Cali-
B-7419). fornia 96001.
Colorado:
Douglas Town of Parker ... | July 11, 2001; July 18, The Honorable Gary Lasater, | June 22, 2001 ........... 080310
(FEMA (01-08-180P) ..... 2001; Douglas County Mayor, Town of Parker, 20120
Docket No.: News. East Main Street, Parker, Colo-
B-7419). rado 80138.
Douglas Unincorporated July 11, 2001; July 18, The Honorable Melanie Worley, | June 22, 2001 ........... 080049
(FEMA Areas. 2001; Douglas County Chairperson, Douglas County,
Docket No.: | (01-08-180P) ..... News. Board of Commissioners, 100
B-7419). Third Street, Castle Rock, Colo-
rado 80104.
Jefferson City of Arvada ..... August 30, 2001; Sep- The Honorable Ken Fellman, | December 5, 2001 .... 085072
(FEMA (01-08-059P) ..... tember 6, 2001; Ar- Mayor, City of Arvada, City Hall,
Docket No.: vada Sentinel. 8101 Ralston Road, Arvada, Col-
B-7422). orado 80002.
Jefferson City of Lakewood | August 9, 2001; August The Honorable Steve Burkholder, | July 25, 2001 ............. 085075
(FEMA (00-08-331P) ..... 16, 2001: Lakewood Mayor, City of Lakewood, 480
Docket No.: Sentinel. South Allison Parkway, Lake-
B-7422). wood, Colorado 80226-3127.
Jefferson City of West- September 27, 2001; Oc- | The Honorable Nancy M. Heil, | September 20, 2001 .. 080008
(FEMA minster. tober 4, 2001; West- Mayor, City of Westminster, 4800
Docket No.: | (99-08-419P) ..... minster Window. West 92nd Avenue, Westminster,
B-7422). CO 80031.
Larimer City of Fort Col- June 8, 2001; June 15, The Honorable Ray Martinez, | August 23, 2001 ........ 080102
(FEMA lins. 2001: Fort Collins Mayor, City of Fort Collins, P.O.
Docket No.: | (00-08-365P) ..... Coloradoan. Box 580, Fort Collins, Colorado
B-7422). 80522-0580.
Kansas:
Butler (FEMA | City of Andover ... | July 5, 2001; July 12, The Honorable Dennis L. Bush, | June 19, 2001 ........... 200383
Docket No.: | (00-07-552P) ..... 2001; Anover Journal Mayor, City of Andover, P.O. Box
B-7419). Advocate. 295, Andover, Kansas 67002—
0295.
Nevada:
Clark (FEMA | City of Mesquite .. | May 24, 2001; May 31, The Honorable Charles Home, | August 29, 2001 ........ 320035
Docket No.: | (01-09-170P) ..... 2001: Las Vegas Re- Mayor, City of Mesquite, 10 East
B-7419). view-Journal. Mesquite Boulevard, Mesquite,
Nevada 89027.
Clark (FEMA | City of Mesquite .. | September 19, 2001; The Honorable Charles Home, | September 10, 2001 .. 320035
Docket No.: | (01-09-997P) ..... September 26, 2001; Mayor, City of Mesquite, 10 East
B-7422). Las Vegas Review- Mesquite Boulevard, Mesquite,
Journal. Nevada 89027.
Clark (FEMA | Unincorporated June 15, 2001; June 22, | The Honorable Dario Herrera, | September 20, 2001 .. 320003
Docket No.: Areas. 2001; Las Vegas Re- Chairman, Clark County Board of
B-7419). (00-09-828P) ..... view-Journal. Commissioners, 500 Grand Cen-
tral Parkway, Las Vegas, Nevada
89155.
Douglas Unincorporated September 12, 2001; Mr. Daniel C. Holler, County Man- | August 16, 2001 ........ 320008
(FEMA Areas. September 19, 2001; ger, Douglas County, P.O. Box
Docket No.: | (01-09-231P) ..... Record Couier. 218, Minden, Nevada 89423-
B-7422). 0218.
North Carolina: City of Raleigh .... | June 7, 2001; June 14, The Honorable Paul Coble, Mayor, | May 30, 2001 ............ 370243
Wake (FEMA (01-04-061P) ..... 2001; News and Ob- City of Raleigh, City Hall, P.O.
Docket No.: B— server. Box 590, Raleigh, North Carolina
7419). 27602.
Oklahoma:
Oklahoma City of Oklahoma | July 6, 2001; July 13, The Honorable Kirk Humphreys, | June 20, 2001 ........... 405378
(FEMA City. 2001: Daily Oklaho- Mayor, City of Oklahoma City,
Docket No.: | (00-06-879P) ..... man. 200 North Walker, Suite 302,
B-7419). Oklahoma City, Oklahoma 73102.
Oklahoma City of Oklahoma | February 16, 2001; Feb- | The Honorable Kirk Humphreys, | May 24, 2001 ............ 405378
(FEMA City. ruary 23, 2001; Daily Mayor, City of Oklahoma City,
Docket No.: | (01-06-608P) ..... Oklahoma. 200 North Walker, Suite 302,
B-7412). Oklahoma City, Oklahoma 73102.
Oregon:
Multnomah City of Milwaukie | September 13, 2001, The Honorable Carolyn Tomei, | December 19, 2001 .. 410019
(FEMA (01-10-191P) ..... September 20, 2001; Mayor, City of Milwaukie, 10722
Docket No.: The Oregonian. Southeast Main Street, Milwaukie,

B-7422).

Oregon 97222.
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Multnomah City of Portland ... | September 13, 2001, The Honorable Vera Katz, Mayor, | December 19, 2001 ... 410183
(FEMA (01-10-191P) ..... September 20, 2001; City of Portland, 1221 Southwest
Docket No.: The Oregonian. Fourth Avenue, Suite 340, Port-
B-7422). land, Oregon 97204.
Multnomah Unincorporated September 13, 2001; The Honorable Diane Linn, Chair- | December 19, 2001 .. 410179
(FEMA Areas. September 20, 2001; person, Multnomah County Board
Docket No.: | (01-10-191P) ..... The Oregonian. of Commissioners, 501 Southeast
B-7422). Hawthorne Boulevard, Suite 600,
Portland, Oregon 97214.
South Dakota: Unincorporated January 18, 2001; Janu- | The Honorable Roger Boldenow, | December 28, 2000 .. 460242
Union (FEMA Areas. ary 25, 2001; Leader Chairman, Union County Board of
Docket No.: B— | (99-08-326P) ..... Courier. Commissioners, P.O. Box 519,
7422). Elk Point, South Dakota 57025—
0519.
Texas:
Bexar (FEMA | City of San Anto- | September 27, 2001; Oc- | The Honorable Edward D. Garza, | January 2, 2002 ........ 480045
Docket No.: nio. tober 4, 2001; San An- Mayor, City of San Antonio, P.O.
B-7422). (01-06-1953X) ... tonio Express News. Box 839966, San Antonio, Texas
78283-3966.
Collin (FEMA | City of Plano ....... July 13, 2001; July 20, The Honorable Jeran Akers, Mayor, | June 20, 2001 ........... 480140
Docket No.: | (01-06-359P) ..... 2001; Plano Star Cou- City of Plano, P.O. Box 860358,
B-7419). rier. Plano, Texas 75086—-0358.
Dallas (FEMA | City of Carrollton | February 16, 2001; Feb- | The Honorable Mark Stokes, Mayor, | May 24, 2001 ............ 480167
Docket No.: | (00-06-1211P) ... ruary 23, 2001; North- City of Carrollton, P.O. Box
B-7422). (00-06-1214P) ... west Morning News 110535, Carrollton, TX 75011—
(00-06-1216P) ... (Formerly Metrocrest 0535.
News).
Lubbock City of Lubbock ... | September 22, 2000; The Honorable Windy Sitton, | December 28, 2000 ... 480452
(FEMA (00-06-1788P) ... September 29, 2000 Mayor, City of Lubbock, P.O. Box
Docket No.: Lubbock Avalanche 2000, Lubbock, TX 79457-2000.
B-7422). Journal.
Lubbock City of Wolfforth .. | September 27, 2001, The Honorable Sylvia Preston, | September 5, 2001 ... 480918
(FEMA (01-06-1799P) ... Octiber 4, 2001; Lub- Mayor, City of Wolfforth, 382 East
Docket No.: bock Avalanche Jour- Highway 62, Wolfforth, Texas
B-7422). nal. 79382.
Utah:
Washington City of Santa August 10, 2001; August | The Honorable Fred Rowley, | November 15, 2001 .. 490178
(FEMA Clara. 17, 2001; The Spec- Mayor, City of Santa Clara, 2721
Docket No.: | (99-08-278P) ..... trum. Santa Clara Drive, P.O. Box 699,
B-7422). Santa Clara, Utah 84765.
Washington City of St. George | August 10, 2001; August | The Honorable Daniel D.McArthur, | November 15, 2001 .. 490177
(FEMA (99-08-278P) ..... 17, 2001; The Spec- Mayor, City of St. George, 175
Docket No.: trum. East 200 North, St. George, Utah
B-7422). 84770.
Washington: City of North Bon- | September 19, 2001, The Honorable John W. Kirk, | September 13, 2001 530256
Skamania neville. September 26, 2001; Mayor, City of North Bonneville,
(FEMA Docket (01-10-488P) ..... Skamania County Pio- P.O. Box 7, North Bonneville,
No.: B-7422). neer. Washington 98639.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: January 29, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02-2667 Filed 2—4—-02; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-B—-7426]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1-percent-annual-chance) Flood
Elevations is appropriate because of
new scientific or technical data. New
flood insurance premium rates will be

calculated from the modified Base Flood
Elevations for new buildings and their
contents.

DATES: These modified Base Flood
Elevations are currently in effect on the
dates listed in the table below and
revise the Flood Insurance Rate Maps in
effect prior to this determination for
each listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Director, Federal Insurance and
Mitigation Administration, reconsider
the changes. The modified elevations
may be changed during the 90-day
period.
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ADDRESSES: The modified Base Flood
Elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT.:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, 500 C Street
SW., Washington, DC 20472, (202) 646—
3461, or (e-mail) matt.miller@fema.gov.
SUPPLEMENTARY INFORMATION: The
modified Base Flood Elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified Base
Flood Elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified Base Flood Elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in

effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in Base Flood Elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Administrator, Federal Insurance
and Mitigation Administration certifies
that this rule is exempt from the
requirements of the Regulatory
Flexibility Act because modified Base
Flood Elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of § 65.4 are amended as
follows:

. Dates and name of . .
State and county Log::;g)rll\lgnd newspaper where notice | Chief executive officer of community Eﬁrﬁgt('j‘i’f?cgtaié% of ComNrrcl)unlty
: was published :
Arizona:
Maricopa ....... Town of Buckeye | November 1, 2001; No- The Honorable Dusty Hull, Mayor, | October 9, 2001 ........ 040039
(01-09-453P) ..... vember 8, 2001, Town of Buckeye, 100 North
Blackeye Valley News. Apache Road, Suite A, Buckeye,
Arizona 85326.
Maricopa ....... Town of Cave December 27, 2001; The Honorable Vincent Francia, | April 3, 2002 .............. 040129
Creek. January 3, 2002; Ari- Mayor, Town of Cave Creek,
(02-09-241X) ..... zona Republic. Cave Creek Town Hall, 37622
North Cave Creek Road, Cave
Creek, AZ 85331.
Maricopa ....... City of Phoenix ... | September 21, 2001; The Honorable Skip Rimsza, Mayor, | September 10, 2001 .. 040051
(01-09-1003P) ... September 28, 2001; City of Phoenix, 200 West Wash-
Arizona Republic. ington Street, 11th Floor, Phoe-
nix, Arizona 85003-1611.
Maricopa ....... City of Phoenix ... | November 8, 2001; No- The Honorable Skip Rimsza, Mayor, | October 15, 2001 ...... 040051
(01-09-285P) ..... vember 15, 2001; Ari- City of Phoenix, 200 West Wash-
zona Republic. ington Street, 11th Floor, Phoe-
nix, Arizona 85003-1611.
Maricopa ....... Unicorporated November 1, 2001; No- The Honorable Janice K. Brewer, | October 9, 2001 ........ 040037
Areas of Mari- vember 8, 2001; Buck- Chairperson, Maricopa County
copa. eye Valley News. Board of Supervisors, 301 West
(01-09-453P) ..... Jefferson  Street, 10th Floor,
Phoenix, Arizona 85003.
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Maricopa ....... Unincorporated December 27, 2001, The Honorable Janice Brewer, | April 3, 2002 .............. 040037
Areas of Mari- January 3, 2002; Ari- Chairperson, Maricopa County
copa. zona Republic. Board of Supervisors, 301 West
(02-09-241X) ..... Jefferson, 10th Floor, Phoenix,
Arizona 85003.
California:
Kern ..o Unincorporated October 22, 2001; Octo- | The Honorable Ken Peterson, | September 27, 2001 060075
Areas of Kern. ber 25, 2001; Bakers- Chairman, Kern County, Board of
(01-09-804P) ..... field California. Supervisors, 1115 Truxton Ave-
nue, Fifth Floor, Bakersfield, Cali-
fornia 93301.
Orange ......... City of Huntington | November 8, 2001; No- The Honorable Pam  Julien | February 13, 2002 ..... 065034
Beach. vember 15, 2001; Hun- Houchen, Mayor, City of Hun-
(00-09-825P) ..... tington Beach Inde- tington Beach, 2000 Main Street,
pendent. Huntington  Beach, California
92648.
Riverside ...... City of Norco ....... October 25, 2001; No- The Honorable Hal H. Clark, Mayor, | January 30, 2002 ...... 060256
(02-09-195X) ..... vember 1, 2001; Press City of Norco, 3036 Sierra Ave-
Enterprise. nue, Norco, California 92860.
Riverside ...... Unicorporated October 25, 2001; No- The Honorable Jim Venable, Chair- | January 30, 2002 ...... 060245
Areas of River- vember 1, 2001; Press person, Riverside County, Board
side. Enterprise. of Supervisors, 4080 Lemon
(02—-09-195X) ..... Street, 14th Floor, Riverside, Cali-
fornia 92501.
San Diego .... | City of Carlsbad .. | November 1, 2001; No- The Honorable Claude A. Lewis, | October 25, 2001 ...... 060285
(01-09-204P) ..... vember 8, 2001; North Mayor, City of Carlsbad, 1200
County Times. Carlsbad Village Drive, Carlsbad,
California 92008.
San Diego .... | City of Escondido | January 3, 2002; Janu- The Honorable Lori Pfeiler, Mayor, | April 10, 2002 ............ 060290
(01-09-835P) ..... ary 10, 2002; North City of Escondido, 201 North
County Times. Broadway, Escondido, California
92025.
San Diego .... | City of Vista ........ November 28, 2001; De- | The Honorable Gloria E. McClellan, | November 7, 2001 .... 060297
(01-09-568P) ..... cember 5, 2001; North Mayor, City of Vista, P.O. Box
County Times. 1988, Vista, California 92085.
Shasta .......... City of Redding ... | December 5, 2001; De- The Honorable Dave McGeorge, | March 12, 2002 ......... 060360
(01-09-682P) ..... cember 12, 2001; Red- Mayor, City of Redding, 777 Cy-
ding Record Search- press Avenue, Redding, Cali-
light. fornia 96001.
Ventura ......... City of Simi Val- December 12, 2001; De- | The Honorable Wiliam Davis, | November 26, 2001 ... 060421
ley. cember 19, 2001; Ven- Mayor, City of Simi Valley, 2929
(01-09-981P) ..... tura County Star. Tapo Canyon Road, Simi Valley,
California 93063-2199.
Colorado:
Adams .......... City of Aurora ..... November 1, 2001; No- The Honorable Paul E. Tauer, | January 23, 2002 ...... 080002
(00-08-342P) ..... vember 8, 2001; Au- Mayor, City of Aurora, 1470
rora Sentinel. South Havana Street, Eighth
Floor, Aurora, Colorado 80012-
4090.
Arapahoe ...... City of Cherry October 18, 2001; Octo- | The Honorable Joan Duncan, | January 23, 2002 ...... 080013
Hills Village. ber 25, 2001; The Vil- Mayor, City of Cherry Hills Vil-
(01-08-262P) ..... lager. lage, 2450 East Quincy Avenue,
Cherry Hills Village, Colorado
80110.
Boulder ......... City of Broomfield | October 31, 2001; No- The Honorable William Berens, | February 5, 2002 ....... 085073
(01-08-339P) ..... vember 7, 2001; Boul- Mayor, City of Broomfield, One
der Daily Camera. DesCombes Drive, Broomfield,
Colorado 80020.
Larimer ......... City of Fort Col- December 27, 2001; The Honorable Ray Martinez, | November 29, 2001 .. 080102
lins. January 3, 2002; Fort Mayor, City of Fort Collins, P.O.
(01-08-349P) ..... Collins Coloradoan. Box 580, Fort Collins, Colorado
80522-0580.
Nevada:
Clark ............. City of North Las | November 21, 2001; No- | The Honorable Michael L. | October 31, 2001 ...... 320007
Vegas. vember 28, 2001; Las Montandon, Mayor, City of North
(01-09-514P) ..... Vegas Review-Journal. Las Vegas, 2200 Civic Center
Drive, North Las Vegas, Nevada
89030.
Washoe ........ Unincorporated December 21, 2001; De- | The Honorable Ted Short, Chair- | November 26, 2001 .. 320019

Areas of
Washoe.
(01-09-307P) .....

cember 28, 2001;
Reno Gazette-Journal.

man, Washoe County, Board of
Commissioners, P.O. Box 11130,
Reno, Nevada 89520.
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Texas:
Collin ............ City of Plano ....... November 8, 2001; No- The Honorable Jeran Akers, Mayor, | October 17, 2001 ...... 480140
(01-06-1043P) ... vember 15, 2001; City of Plano, P.O. Box 860358,
Plano Star Courier. Plano, Texas 75086—-0358.
Dallas ........... City of Dallas ...... December 27, 2001, The Honorable Ron Kirk, Mayor, | December 6, 2001 .... 480171
(01-06-1381P) ... January 3, 2002; Com- City of Dallas, City Hall, 1500
mercial Recorder. Marilla ~ Street, Dallas, Texas
75201.
Dallas ........... City of Sachse .... | November 7, 2001; No- The Honorable Hugh Cairns, Mayor, | October 12, 2001 ...... 480186
(01-06-309P) ..... vember 14, 2001; Dal- City of Sachse, City Hall, 5560
las Morning News. Highway 78, Sachse, Texas
75048.
Dallas ........... Unicorporated November 7, 2001; No- The Honorable Lee F. Jackson, | October 12, 2001 ...... 480165
Areas of Dallas. vember 14, 2001; Dal- Dallas County Judge, Administra-
(01-06-309P) ..... las Morning News. tion Building, 411 EIlm Street,
Second Floor, Dallas, Texas
75202.
Washington:
Cowlitz .......... Unincorporated November 8, 2001; No- The Honorable Jeff M. Rasmussen, | February 13, 2002 ..... 530032
Areas of Cow- vember 15, 2001; Chairman, Cowlitz County, Board
litz. Daily News. of Commissioners, 207 Fourth
(01-10-401P) ..... Avenue North, Kelso, Washington
98626.
Whatcom ...... Unincorporated November 29, 2001; De- | The Honorable Pete Kremen, Coun- | November 13, 2001 ... 530198
Areas of cember 6, 2001; Bel- ty Executive, Whatcom County,
Whatcom. lingham Herald. 311 Grand Avenue, Suite 108,
(01-10-534P) ..... Bellingham, Washington 98225.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: January 29, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02—2668 Filed 2—4—-02; 8:45 am|]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-D-7519]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) (FIRMs) in
effect prior to this determination for
each listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Acting Executive Associate Director
reconsider the changes. The modified
elevations may be changed during the
90-day period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—-3461, or (e-mail)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster

Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.
National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
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environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Executive Associate
Director, Mitigation Directorate, certifies
that this rule is exempt from the
requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
National Flood Insurance Program. No
regulatory flexibility analysis has been
prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of

Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Location Dgg:ravr\}ﬁe?gﬂgtgenv?/g: Chief executive officer of commu- Effect(ij\_/fe date of Commtt)mity
published nity modification number
Connecticut:
Fairfield ........ Town of Green- December 21, 2001; De- | Mr. Richard Bergstresser, First | December 7, 2001 ..... 090008 C
wich. cember 28, 2001; Selectman for the Town of
Greenwich Times. Greenwich, 101 Field Point
Road, Greenwich, Connecticut
06830.
New Haven .. | City of Meriden .. | November 30, 2001; De- | The Honorable Joseph J. Marinan, | November 19, 2001 .. 090081 C
cember 7, 2001, Jr., Mayor of the City of Meri-
Record-Journal. den, 142 East Main Street,
Meriden, Connecticut 06450—
8022.
Florida: Duval ..... City of Jackson- | August 1, 2001; August The Honorable John A. Delaney, | December 4, 2001 .... 120077 E
ville. 8, 2001, Financial Mayor of the City of Jackson-
News and Daily Record. ville, City Hall, 117 West Duval
Street, Suite 400, Jacksonville,
Florida 32202.
Indiana:
Lake ............. Town of Dyer ..... December 14, 2001; De- | Mr. Glen Eberly, President, Town | December 6, 2001 ..... 180129 D
cember 21, 2001; Daily of Dyer Board of Trustees, One
Herald. Town Square, Dyer, Indiana
46311.
Noble ........... Unincorporated December 19, 2001; The | Mr. Mark Pankap, President, | January 18, 2002 ...... 180183 A
Areas. News-Sun. Noble County Board of Com-
missioners, Noble County
Courthouse, 101 North Orange
Street, Albion, Indiana 46701.
Lake ... Town of December 14, 2001; De- | Mr. Richard Kramer, Manager of | December 6, 2001 ..... 180142 B
Schererville. cember 21, 2001; Daily the Town of Schererville, 833
Herald. West Lincoln Highway, Suite
B20W, Schererville, Indiana
46375.
Maine:
Aroostook ... | Town of Fort November 28, 2001; De- | Mr. Dan K. Foster, Manager of the | November 19, 2001 ... 230018 B
Fairfield. cember 5, 2001; Fort Town of Fort Fairfield, P.O. Box
Fairfield Press. 350, Fort Fairfield, Maine 04742.
Knox ............ Town of North November 22, 2001; No- | Mr. Dake Collins, Town of North | November 13, 2001 ... 230228 B
Haven. vember 29, 2001; The Haven Administrator, P.O. Box
Courier-Gazette. 400, North Haven, Maine 04853.
Pennsylvania: Township of East | November 2, 2001; No- Mr. Gordon Scherer, Chairman of | October 23, 2001 ...... 421013 B
Carbon. Penn. vember 9, 2001; Times the Township of East Penn
News. Board of Supervisors, 167 Mu-
nicipal Road, Lehighton, Penn-
sylvania 18253.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: January 29, 2002.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02—2669 Filed 2—4—-02; 8:45 am|]
BILLING CODE 6718-04—P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing BFEs and modified BFEs for
each community. This date may be
obtained by contacting the office where
the FIRM is available for inspection as
indicated in the table below.
ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards

Study Branch, Federal Insurance and
Mitigation Administration, FEMA, 500
C Street SW., Washington, DC 20472,
(202) 646-3461, or (e-mail)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: FEMA
makes the final determinations listed
below of BFEs and modified BFEs for
each community listed. The proposed
BFEs and proposed modified BFEs were
published in newspapers of local
circulation and an opportunity for the
community or individuals to appeal the
proposed determinations to or through
the community was provided for a
period of ninety (90) days. The
proposed BFEs and proposed modified
BFEs were also published in the Federal
Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Administrator, Federal
Insurance and Mitigation
Administration certifies that this rule is

exempt from the requirements of the
Regulatory Flexibility Act because final
or modified BFEs are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
amended to read as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

Source of flooding and location

#Depth in feet
above ground.
*Elevation in
feet (NGVD)

Communities affected

KANSAS

FEMA Docket No. (B—7414)

Tomahawk Creek:

Approximately 3,500 feet upstream of confluence with Indian

Creek Creek.

Approximately 1,600 feet downstream of Roe Avenue

Just downstream of Pflumm Road

Approximately 4,800 feet upstream of a Pflumm Road ...................

Towahawk Creek Tributary No. 2:
At confluence with Tomahawk Creek

Approximately 1,200 feet upstream of confluence with Towahawk

Creek.
Tomahawk Creek Tributary No. 3:
At confluence with Tomahawk Creek

Approximately 1,300 feet upstream of confluence with Tomahawk

Creek.

*850

*866
*1,007

*853
*859

*859
*860

Johnson County (Uninc. Areas), City of Leawood,
City of Overland Park, City of Olathe.

Johnson County (Uninc. Areas), City of Leawood.

Johnson County (Uninc. Areas), City of Leawood.
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Source of flooding and location

#Depth in feet
above ground.
*Elevation in
feet (NGVD)

Communities affected

Tomahawk Creek Tributary No. 4:

At confluence with Tomahawk Creek ..........cccccoiviiiiiiiiiiiieeeninen. *864 | Johnson County (Uninc. Areas), City of Leawood.
Approximately 1,500 feet upstream of confluence with Tomahawk *866
Creek.
Tomahawk Creek Tributary No. 5:
At confluence with Tomahawk Creek ..........ccccooovriiiiiiniiiniieeniennns *872 | Johnson County (Uninc. Areas), City of Leawood.
Approximately 1,200 feet upstream of confluence with Tomahawk *874
Creek.
Tomahawk Creek Tributary No. 6:
At confluence with Tomahawk Creek ..........ccccccerviiiiiiieiiiiieeniinee. *872 | Johnson County (Uninc. Areas), City of Overland
Approximately 1,850 feet upstream of confluence with Tomahawk *881 Park.
Creek.
Tomahawk Creek Tributary No. 7:
At confluence with Tomahawk Creek ..........ccccceiviiiiiiiiiiiieeeninen. *881 | Johnson County (Uninc. Areas), City of Overland
Just downstream of Metcalf Avenue ...........cccocevviienenencneeienne *929 Park.
Tomahawk Creek Tributary No. 8:
At confluence with Tomahawk Creek ..........ccccccoiniiiniiiiiiiieeeninn. *885 | Johnson County (Uninc. Areas), City of Overland
Approximately 1,000 feet upstream of confluence with Tomahawk *888 Park.
Creek.
Tomahawk Creek Tributary No. 9:
At confluence with Tomahawk Creek ..........ccccccvvviveeeinnns *890 | Johnson County (Uninc. Areas), City of Overland
Approximately 1,360 feet upstream of Tomahawk Creek 900 Park.
Tomahawk Creek Tributary No. 10:
At confluence with Tomahawk Creek ..........ccccceiniiiiiiiiiiiieeeninen. *900 | Johnson County (Uninc. Areas), City of Overland
Approximately 1,100 feet upstream of Foster Street .... *935 Park.
Tomahawk Creek Tributary No. 11:
At confluence with Tomahawk Creek ..........cccccciviiiiiiiiiiiiieenninn. *906 | Johnson County (Uninc. Areas), City of Overland
Approximately 1,380 feet upstream of confluence with Tomahawk *912 Park.
Creek.
Tomahawk Creek Tributary No. 12:
At confluence with Tomahawk Creek ..........ccccocvviiiiiieniiiniiienienns *912 | Johnson County (Uninc. Areas), City of Overland
Approximately 4,700 feet upstream of Antioch Road ...................... *955 Park.
Tomahawk Creek Tributary No. 12B1:
At confluence with Tomahawk Creek Tributary No. 12 ................... *920 | Johnson County (Uninc. Areas), City of Overland
Approximately 2,450 feet upstream of confluence with Tomahawk *938 Park.
Creek.
Tomahawk Creek Tributary No. 13:
At confluence with Tomahawk Creek ..................... *929 | Johnson County (Uninc. Areas), City of Overland
Approximately 900 feet upstream of 148th Street *984 Park.
Tomahawk Creek Tributary No. 13B1:
At confluence with Tomahawk Creek Tributary No. 13 *935 | Johnson County (Uninc. Areas), City of Overland
Just downstream of Antioch Road ...........cccoceeviiiiiinciiic i, *935 Park.
Tomahawk Creek Tributary No. 13E1:
At confluence with Tomahawk Creek Tributary No. 13 .................. *964 | Johnson County (Uninc. Areas), City of Overland
Approximately 500 feet upstream of Switzer Road ..............ccve.e *978 Park.
Tomahawk Creek Tributary No. 13F1:
At confluence with Tomahawk Creek Tributary No. 13 ................... *979 | Johnson County (Uninc. Areas), City of Overland
Approximately 1,100 feet upstream of confluence with Tomahawk *989 Park.
Creek Tributary No. 13.
Tomahawk Creek Tributary No. 17:
At confluence with Tomahawk Creek ..........cccccceiiiieiniiiiiiiieeeninen. *977 | Johnson County (Uninc. Areas), City of Overland
Approximately 610 feet upstream of confluence with Tomahawk *981 Park.
Creek.
Tomahawk Creek Tributary No. 18:
At confluence with Tomahawk Creek ..........cccccoiiiiiiiiiiiiiieeeiinen. *989 | Johnson County (Uninc. Areas), City of Overland
Approximately 1,100 feet downstream of 143rd Street ................... *997 Park.
Tomahawk Creek Tributary No. 19:
At confluence with Tomahawk Creek ...........ccocciiiiniiiiiniiiien, *1,000 | Johnson County (Uninc. Areas), City of Overland
Approximately 630 feet upstream of confluence with Tomahawk *1,003 Park.
Creek.
Tomahawk Creek Tributary No. 20:
At confluence with Tomahawk Creek ..........ccccceiiiiiiiiiiiiiiieeninen. *1,011 | Johnson County (Uninc. Areas), City of Overland
Approximately 300 feet upstream of confluence with Tomahawk *1,011 Park, City of Olathe.
Creek.
Tomahawk Creek Tributary No. 21:
At confluence with Tomahawk Creek ..........cccccoiiiiiiiiiiiiiiieeeiinen. *1,012 | Johnson County (Uninc. Areas), City of Overland
Approximately 760 feet upstream of confluence with Tomahawk *1,014 Park, City of Olathe.
Creek.
ADDRESSES:

Johnson County (Unincorporated Areas): Maps are available for inspection at the Department of Planning, Development

South Cherry, Suite 3500, Olathe, Kansas.

and Codes, 111
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City of Leawood: Maps are available for inspection at the Planning Services Department, 4800 Town Center Drive, Leawood, Kansas.
City of Olathe: Maps are available for inspection at the Planning Department, 100 West Santa Fe, Olathe, Kansas.
City of Overland Park: Maps are available for inspection at City Hall, 8500 Santa Fe Drive, Overland Park, Kansas.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)
Dated: January 29, 2002.

Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02-2665 Filed 2—4—-02; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT.:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-3461, or (email)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) makes final
determinations listed below of base
flood elevations and modified base
flood elevations for each community
listed. The proposed base flood
elevations and proposed modified base

flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

The Agency has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and Flood
Insurance Rate Map available at the
address cited below for each
community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Executive Associate
Director, Mitigation Directorate, certifies
that this rule is exempt from the
requirements of the Regulatory
Flexibility Act because final or modified
base flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
amended as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

Source of flooding and location

ALABAMA

Baldwin County (Unincor-
porated Areas) (FEMA
Docket Nos. D-7512 & D-
7514)

Fish River:

Approximately 420 feet up-
stream of Threemile Creek

At the upstream side of U.S.
Route 51 (State Highway
59) i

Perone Branch:
At confluence with Fish River
At State Highway 59
Styx River:

At confluence with Perdido
RIVEr oo, *9

At Brady Road (Truck Route
17) e

Mobile Bay:

Approximately 200 feet south
of intersection of Fort Mor-
gan Road and Dune Drive *7

Approximately 0.6 mile west
of the intersection of Main
Street and Bel Air Drive ....

Bon Secour Bay:

Southeast corner of intersec-
tion of Veterans Road and
State Route 180 ................ *9

Approximately 300 feet west
of the intersection of Bay
Road North and Beach
Road

Gulf of Mexico:

At intersection of Ono Boule-
vard and Pompano Key
Drive ..o, *7

*104

*196

*34
*145

*T7

*19

*15
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#Depth i i
feetegboye #Depth in #Depth in
Source of flooding and location ground. i i fee"t()%b%ve Gound.
g *Elevation Source of flooding and location *Iglevz?' : Source of flooding and location ground.
in feet in fe(E.\Iton Eeyaon
(NGVD) (NGVD) (s
(NGVD)
Approximately 500 feet south i i i
prod inter>slection o _ : _ Maps available for inspection
Fairhope (City), Baldwin at the Building Department
Ponce de Leon Court and s '
oo R & e County (FEMA Docket No. 4099 Orange Beach Boule-
Perdido Bay Ood D-7512) vard, Orange Beach, Ala-
Approximately 250 feet north- Mobile Bay: bama.
XV/I:ZtnOfI'thg tintetrsr-zcéio,\;] of Appfr?ﬁimattely 900 feet west
lagnolia Street and Mo- of the intersection of Main Spanish Fort (City), Baldwin
Ap%”r%ﬁ%%?&e R T . *4 gggg% and Chapman . County (FEMA Docket No.
roxim y 1.1 eas SR s 17 D-7512)
of the intersection of At the intersection of Pecan Mobile Bay:
Boykin Boulevard and Aza- Avenue and Mobile Street *11 Approximately 0.4 mile west
WOlerB%S_treet ........................... *9 Maps available for inspection of the intersection of Span-
q ro)>/<" el 500 1 at the Building Department, ish Main and Bull Run
pproximately 500 feet south 161 North Section Street, Road *
of the intersection of State Fairhope, Alabama imately 500 feet west o
Route 95 and East Quarry ) . Approximately 500 feet west
Dive. —> and East Luamy . of intersection of Caisson
Approximately 0.9 mile north Gulf Shores (Town), Baldwin Trail and Spanish Main ..... *13
of the intersection of Gulf County (FEMA Docket No. Maps available for inspection
Bay Road and Wolf Bay D-7512) _ at the City of Spanish Fort
Terrace .o +g Gulf of Mexico: Flood Protection Administra-
Weeks Bay: Approximately 250 feet south tor's Office, 7581 Spanish
Approximately 1,000 feet of the intersection of State Fort Boulevard, Spanish Fort,
south of intersection of Park RD 2 and Branyon Alabama.
I{l;rﬁ)gn Lane and Gavin 1 Aplb?gglmatelsooft ........... *8
e y ee C
Ap(g‘rpxtlmatelty 500f eret west ?outhfef\ﬁt of the intersec- ONNECTICUT
intersection of Yupon ion of West Beach Boule- Enfield To
Oystlé?nBe and Gavin Lane ........ *11 5 vSard ancligSand Dollar Lane *15 County gFEVl\\jlr)A)’Do?kzgttf&Bd
ay: on Secour Bay: — '
Approximately 2,750 feet Approximately 0.7 mile east D-7512)
north of intersection of Old of intersection of Galloway Waterworks Brook:
Fort Morgan Trail ............ *10 Lane and Fort Morgan Approximately 140 feet
Apprpx|mate|y 0.6 mile north Road ....c.coooiii *10 downstream of breached
of intersection of QUaIl Run At most northwest corner of dam ..o *54
and Oyster Bay Lane ...... *14 the Gulf Shores corporate Approximately 500 feet up-
Maps available for inspection limits along the Bon stream of Elm Street ........ *124
at thDe Baldwin County Build- Oystgs(é%lilr Bay shoreline ........ *15 Terry Brook:
ing Department, 201 East y: At the confluence with th
Section Street, Bay Minette, Approximately 250 feet north Scantic River Wi e *117
Alabama. of intersection of Quail Run imately 250 feet up-
Approximately 250 feet up-
Apvr\)/%iti nin? onOStfr B‘Iay Lanhe *10 stream of Somers Road *204
_ _ _ ately 0.4 mile nort - .
Bay Minette (City), Baldwin of intersection of Quail Run Maps available for inspection
801712{% (FEMA Docket No. West and Oyster Bay Lane *14 at the Enfield Town Engi-
-5 ) _ Maps available for inspection g?r%g %Elf?gfdszco Enfield
M(ZCurtm Creek Tributary: at the Community Develop- ' » Connectiut
pproximately 1,725 feet up- ment Department, 1905 West
stream of Rock Hill Road .. *216 First Avenue, Gulf Shores, Marlborough (Town), Hart-
Atdam oo 921 Alabama. ford County (FEMA Dock-
Maps available for inspection et No. D-7512)
at the City Hall, 301 D'Olive Orange Beach (Cit iver:
Il, _ y), Bald- Blackledge River:
Eztirr?]it’ Bay Minette, Ala- win County (FEMA Docket Approximately 2,620 feet up-
. No. D-7512) stream of West Road ........ *352
- . Gulf of Mexico: Approximately 550 feet up-
Daphne  (City), Baldwin Approximately 400 feet south stream of Jones Hollow
County (FEMA Docket No. of the i i Brdge w.coovvssesiiiniinisiniinss *38
souny e intersection of 4
— ) Pe&dli:gjol Beach Boulevard Faxvn Bro_ok:t v 210 f
Dol ) and Polaris Street .............. *8 pproximately eet up-
At"\t/ﬁeccrgr?fll(ﬂence with Approximately 1,000 feet stream of confluence with
D'Glive Bay 13 south of the intersection of Blackledge River ............... *180
Aporoximataly e East Beach Boulevard and Approximately 2,925 feet up-
e ¥ Lok Forest Hocklander Lane ............... *15 stream of South Main
down 13 Perdido Bay: Street *193
Mobile Ba}.,.: ................................. |ntersect|zncof Mob”e Ave- Unnamed Tributary of Dickin-
Approximately 2,500 feet nue and Camey Drive ... "6 son Creek:
et of theyintersection of Approximately 350 feet At confluence with Dickinson
Main Strest and Bel Air southeast of intersection of Creek ..o *419
Drive .o o B AL *19 Jackson Avenue and A point approximately 660
At the infersaction of Oak W hcBurkgrt Drive .....cccccvviiiinnns *9 feet upstream of State
BIUff Drive and Maxwell olf Bay: ) ) RoUte 2 .. *423
Avenue = anren +13 Atl_lgtr(]ags;r(]:(tjlocn of :—hF;:koay . Maps available for inspection
Maps available for inspection Approximatel a:?%SO?‘a v ° 2l he Marlbo_rough o
A e ph e Tor Inspect y 1, ee Planner’s Office, Town Hall
e B I?/I nsp north of the intersection of 26 North Main Street, Marl-
e, ain Street, Magnolia Avenue and Bay b h icut
Daphne, Alabama. Circle ........... *8 orough, Connectieut
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Elrg\bj;t(ijdn Source of flooding and location *Iglrg\yaﬂ?dn Source of flooding and location *Elrg\bj;t(ijdn

in feet in feet in feet

(NGVD) (NGVD) (NGVD)

FLORIDA Maps available for inspection
at the Planning and Engi- Lake County  (Unincor-

Astatula (Town), Lake County neering Department, 33 porated Areas) (FEMA
(FEMA Docket No. D-7508) Colmmclerqg Street, Apalachi- Docket Nos. D-7508 & D—

Little Lake Harris: cola, Florida. 7512)

Entire shoreline within com- Lake Denham:
MUNIY *64 Fruitand Park (City), Lake Entire shoreline within county *64

Maps available for inspection County (FEMA Docket No. Zephyr Lake: o
at the Town of Astatula D-7508) Entire shoreline within county *109
Clerk’s Office, 25019 CR D Lake: Spring Lake:

561, Astatula. Florida. ream Lake. . Entire shoreline within county *74
' ' Entire shoreline within com- Unity Lake:
) MUNILY v *73 Entire shoreline within county *64

Clermont (City), Lake County Fountain Lake East: Ponding Area 07-3:

(FEMA Docket No. D-7508) Entire shoreline within com- Entire shoreline within county *74

Wilma Lake North: MUNILY o *86 Ponding Area 07-5:

Entire shoreline within com- Lake Gem: Approximately 450 feet north-
MUNILY v *91 Entire shoreline within com- east of the intersection of

Lake Felter: MUNILY oo *91 Thomas Avenue and U.S. .
Entire shoreline within com- Lake Eustis: Route 44A ....... SRR 74
CMUNIY e, *89 Entire shoreline within com- Ponding Ar:ea |461_1"h' 87

Wilma Lake South: UMY oerrreoeeereeeeeeoemereeenes *64 Entire shoreline within county *8
Approximately 1,900 feet Fountain Lake West: Ponding Area Q3—4: ................. 78

northeast of intersection of Entire shoreline within commu- Ponding Area G9-1: N
State Route 25 and Steves nity g4 Entire shoreline wlthln county 69
ROA ..o *90 | | Lake Griffin: Ponding Area G1-4:

. . ; ake Griimn. Entire shoreline within county *65

Maps available for inspection Approximately 1,000 feet Ponding Area 725-1:
at the City of Clermont Plan- northeast of the intersec- Entire shoreline within county *114
ning & Zoning Department, 1 tion of Hamlet Court and Lake Needham:

Westgate Plaza, Clermont, Picciola Cutoff ................... *61 Entire shoreline within county *106
Florida. Myrtle Lake: Ponding Area 650-1:

Entire shoreline within com- Entire shoreline within county *103
Eustis (City), Lake County MUNILY o *72 Ponding Area 650-2:
(FEMA Docket No. D-7508) Maps available for inspection Entire shoreline within county *105

Ponding Area H5B: at the City of Fruitland Park Ponding Area 525-1: .
Entire shoreline within com- City Hall, Building Depart- Entire shoreline within county 98

MUNILY oo *70 ment, 506 West Berckman Ponding Area 525-2: .

Lake Eustis: Street, Fruitland Park, Flor- Entire shoreline W|.th|n county 94
Entire shoreline within com- ida. Ponding Area 525-3:

; * Entire shoreline within county *95
MUNILY e 64 Lake Harris:

Maps available for inspection Groveland  (City), Lake Entire shoreline within county *64
at the City of Eustis Building County (FEMA Docket No. Ponding Area D 2 E 2: ............. *84
Department, 10 North Grove D-7508) Ponding Area D 2 B: ..o, *69
Street, Eustis, Florida. Lake Alice:

Stewart Lake: Entire shoreline within county *99

Franklin County (Unincor- Approximately 100 feet north- Ponding Area E 3 B: ................ *75

west of the intersection of Ponding Area K1 A: ..... . *74
porated Areas) (FEMA Ing
Docket No. D—7512) Parkwood Road and Ponding Area K 4 1: ................. *65
Apalachicola B Gadson Street ........cccvveeee *100 Martins Lake:
palachicoia Bay: . Maps available for inspection Approximately 650 feet north-
Approximately 2.6 miles . aFt) the City of GroveIaFr)\d west from the intersection
southeast of West Pass ... 8 Building Department, 156 of Old Highway 50 and

Approximately 4.1 miles South Lake Avenue, Grove- Forestwood Drive ............. *89
southwest of Government . land, Florida. Ponding Area J-1-1:
Cut in St. George Island ... 10 Approximately 100 feet west

St. George Sound: ] ] of the intersection of Or-

Just east of St. George lIs- Howey in the Hills (Town), ange Court and Bay Ave-
land Bridge ... *10 Lake County (FEMA Dock- NUE eveeeiiieeecieeeeesineeesiree e *74

Shoreline of St. George Is- et No. D-7508) Sunset Valley Lake:
land at (and include) : . Entire shoreline within count *82
Marsh Island ..................... *12 | | Ponding Area 455-1: Ponding Area 359-2: ............ y *168

Gulf of Mexico: Apveg%)t(lcr)rl“attheelzyir}tgr%gggg; of Ponding Area 362—1:

Approximately 2.6 miles h . Entire shoreline within county *80
southeast of West Pass ... *8 Mar_llyré Avenue and Poin- *84 Lake Tem:

Approximately 1.5 miles Settia SWELt ..ovvvvvverrennnnen. Entire shoreline within county *81
southeast of the con- Lake Harris: Ponding Area:
fluence of Big Claires Entire shoreline within com- Approximately 250 feet in a
Creek with Ochlockonee COMUNIY *64 southwesterly direction
Bay oo *23 Little Lake Harris: from the intersection of

Alligator Harbor: Entire shoreline within com- Indianola Drive and Wood-

Approximately 1,000 feet MUNILY o *64 land Avenue ...........c.coee.. *64
north of the intersection of Maps available for inspection Lake lllinois:
State Route 370 and West at the Town of Howey in the Approximately 1,100 feet
Harbor Circle ........cccoceeeee *16 Hills Town Hall, 101 North southwest from the inter-
Approximately 900 feet east Palm Avenue, Howey in the section of Magnolia and
of Peninsula Point ............. *17 Hills, Florida. Cypress Avenues .............. *79

Ponding Area K-11-3:
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(NGVD) (NGVD) (NGVD)
Approximately 1,900 feet Ponding Area 378-6: *86 Lake Glona:
southwest from Magnolia Ponding Area 378-5: *108 Entire shoreline within county *103
and Cypress Avenues ....... *84 Ponding Area 378—4: *120 Sawgrass Lake:
Emeralda Marsh: Ponding Area 378-3: *150 Entire shoreline within county *106
Entire shoreline within county *60 Lake Maggie: *154 Shepherd Lake:
Ponding Area 4: Lake Tavares: Entire shoreline within county *86
Entire shoreline within county *74 Entire shoreline within county *71 Square Lake:
Dukes Lake: Lake Arthur: Entire shoreline within county *110
Entire shoreline within county *99 Entire shoreline within county *84 Wash Lake:
Lake Catherine: Big Prairie Lake: Entire shoreline within county *101
Entire shoreline within county *99 Entire shoreline within county *94 Wilma Lake North:
Ponding Area 535-2: ................ *99 Blacks Still Lake: Entire shoreline within county *91
Minneola Annex Pond 1: .......... *95 Entire shoreline within county *85 Wilma Lake South:
Minneola Annex Pond 2: .......... *97 Boggy Marsh: Entire shoreline within county *90
Ponding Area 395-1: Entire shoreline within county *118 Island Lake:
Entire area within county ...... *62 Church Lake: Entire shoreline within county *104
Gallows Lake: Entire shoreline within county *88 Ponding Area 535-1:
Entire shoreline within county *104 Lake Nellie: Approximately 500 feet north-
Ponding Area 510-1: Entire shoreline within county *101 east of the intersection of
Entire shoreline within county *95 Neighborhood Lakes North: Media Road and County
Little Bluff Lake: Entire shoreline within county *60 Route 561A ......ccccceeveenns *100
Entire shoreline within county *99 Neighborhood Lakes South: Ponding Area 535-3:
Lake Douglas: Entire shoreline within county *61 Approximately 500 feet north-
Entire shoreline within county *97 Pike Lake: east of the intersection of
Wolf Branch Sink: Entire shoreline within county *102 Media Road and County
Entire area within county ...... *82 Trout Lake: Route 561A .......ccccvveeeenne *100
Sorrento Swamp: Entire shoreline within county *98 Ponding Area 535-4:
Entire shoreline within county *80 Pine Island Lake: Entire shoreline within county *99
Lake Eustis: Entire shoreline within county *108 Wash Pond 1:
Entire shoreline within county *64 Plum Lake: Entire shoreline within county *101
Leesburg Tributary 1: Entire shoreline within county *87 Wash Pond 2:
Approximately 310 feet Island Road: Entire shoreline within county *101
downstream of Airport Entire shoreline within county *70 Wash Pond 3:
Runway .......cccoceviiieiiiinnn, *64 Lake Seneca: o Entire shoreline within county *101
Approximately 0.61 mile up- Entire shoreline within county *78 Wash Pond 4:
stream of South Whitney Lake Madge: Entire shoreline within county *101
Road ....cccoveiiiiiee *78 Entire area within county ...... *80 Wash Pond 5:
Leesburg Tributary 2: Sawgrass Bay: Entire shoreline within county *105
Approximately 1,000 feet Entire area within county ...... *106 Pond Chain 555-1:
downstream of Youngs Lake Spencer: Entire shoreline within county *85
Road ....cooovviiiciieci *64 Entire shoreline within county *85 Ponding Area 470-1:
Approximately 0.48 mile up- Horseshoe Lake (East): Entire shoreline within county *88
stream of State Route 468 *80 Entire shoreline within county *89 Ponding Area 345—1: ................ *82
Leesburg Tributary 3: Horseshoe Lake (West): Ponding Area 455-1:
Approximately 1,400 feet up- Entire shoreline within county *85 Entire area within county ...... *84
stream of EI Rancho Drive *64 Dilly Marsh: Lake 530-1:
Approximately 2,050 feet Entire shoreline within county *87 Entire shoreline within county *90
downstream of El Rancho Dilly Lake: Lake Saunders:
DriVe oo *77 Entire shoreline within county *87 Entire shoreline within county *78
Lake Giriffin: Hancock Bay North: Wolf Branch:
Entire shoreline within county *61 Entire shoreline within county *110 Approximately 0.49 mile up-
Lake Woodward: Hancock Bay South: stream of State Route 46 .. *95
Approximately 900 feet north Entire shoreline within county *114 At Griffin Lane .........cccceeeenne *166
of the intersection of Hancock Lake: Ponding Area 555-1: ..... . *82
Codding Place and Mt. Entire shoreline within county *115 Ponding Area 555-2: ................ *82
Mitchell Drive .........cccceene *74 Myrtle Lake: Ponding Area 555-3:
Park Lake: Entire shoreline within county *72 Approximately 1,200 feet
Entire shoreline within county *74 Lake Lucie: southwest of the intersec-
Ponding Area 380—1: ................ *69 Entire shoreline within county *64 tion of Arabian Way and
Ponding Area 380-4: *71 Crooked Lake: Thoroughbred Lane ........... *90
Ponding Area 378-7: *80 Entire shoreline within county *118 Lake Ella:
Ponding Area 380-2: *70 Keene Lake: Entire shoreline within county *70
Ponding Area 380-3: ................ *70 Entire shoreline within county *111 Lake Umatilla:
Lake Gary: Hidden Lake: Entire shoreline within county *69
Entire shoreline within county *103 Entire shoreline within county *112 Lake Willie:
Saw Mill Lake: Stewart Lake: Entire shoreline within county *104
Entire shoreline within county *102 Entire shoreline within county *100 Jacks Lake:
Grassy Lake: Sumner Lake: Entire shoreline within county *89
Entire shoreline within county *85 Entire shoreline within county *97 Lake Ella 170:
Little Grassy Lake: Olsen Lake: Entire shoreline within county *79
Entire shoreline within county *90 Entire shoreline within county *100 Lake Junietta:
Lake Idamere: Crescent Lake: Entire shoreline within county *68
Entire shoreline within county *69 Entire shoreline within county *107 Ponding Area Q2-1:
Indianhouse Lake West: Crystal Lake: Entire shoreline within county *77
Entire shoreline within county *87 Entire shoreline within county *79 Lake Hermosa:
Indianhouse Lake East: Lake Felter: Entire shoreline within county *84
Entire shoreline within county *87 Entire shoreline within county *89 Leesburg Unnamed Ponding
Ponding Area 395-2: *55 Lake Gertrude: Area:
Ponding Area 378-2: *161 Entire shoreline within county *72 Entire shoreline within county *70
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Maps available for inspection Approximately 900 feet north- Maps available for inspection
at the Lake County Public east of the intersection of at the City Engineering Of-
Works, 123 North Sinclair Codding Place and Mt. fice, 144 East Railroad
Avenue, Tavares, Florida. Mitchell Drive .........ccccoceene *74 Street, Sandwich, lllinais.
Ponding Area 359-1: ............... *76
Leesburg (City), Lake County Wolf Branch: INDIANA
(FEMA Docket No. D-7508) Atgﬁ\%ﬁg}'}“;‘%% :f Wooden 27| |Grant  County (uni
) . 2| | |  Driveway Bridge ................ ran ounty nincor-
Lelgrsc)b%rg;grlggitrirgtezly 1.325 Approximately 200 feet up- porated Areas) (FEMA
feet Unstream of Younas stream of Country Club Docket No. D-7512)
Road p ......................... g ...... «77 Boulevard ..........ccccceeeeenne *164 Lugar Creek:
Upstream side of State Maps available for inspection At the confluence with
ROUtE 44 ..o *81 at the City of Mount Dora Mississinewa River ............ *794
Lake Denham: Building & Zoning Depart- At confluence with Monroe
Entire shoreline within county *64 ment, 900 North Donnelly Ditch and Tippey Ditch ...... *835
Ponding Area Q2—1: Street, Mount Dora, Florida. Monroe Ditch: _
Entire shoreline within county *77 At(t:he (lz(onfluence with Lugar rg35
Ponding Area O-3—4: . FEEK i
Entirg shorel%e within county *78 ?é\éﬂiséggﬁ/e)’t k,%keD(f%'Sg A point approximately 1.4
Leesburg Tributary 1: - ) miles upstream of State
Approximately 300 feet up- Lake Eustis: Route 700 ..o, *851
stream of South Whitney ... *78 Entire shoreline within com- . Tippey Ditch: ]
Approximately 0.80 mile up- MUNILY o 64 At the confluence with Lugar
stream of South Whitney Lake Harris: Creek ..o *835
2002 1o I *79 Entire shoreline within com- Downstream side of Bradford .
T *|
Maps available for inspection munlty e e 64 Miss'izlgiﬁewa River: 841
at the City of Leesburg Pub- Maps available for inspection Approximately 0.4 mile down-
lic Works Department, 413 at the City of Tavares Plan- psptream of sytat'e Routes 9
East North Boulevard, Lees- ning & Zoning Department, and 37 *784
burg, Florida. 201 East Main Street, D e
Tavares. Elorida. Approximately 1,600 feet up-
’ stream of confluence of
Minneola (City), Lake County ILLINOIS Bean Run ... *824
(FEMA Docket No. D-7516) Maps available for inspection
Plum Lake: . at the Grant County Area
Entire shoreline within county *87 Kendaltl dCoxnty (Un;:né:'arA- Planning Office, 401 South
Ponding Area 535-1: ............... “100 pDC(J)fcéll(gt No 59%55)14)( Adams Street, Marion, Indi-
Ponding Area 535-2: ................ *99 T ana.
Little Grassy Lake: Harvey Creek:
Approximately 0.55 mile From county boundary .......... *638 MAINE
northeast of the intersec- At approximately 775 feet up-
tion of Perl Street and Ga- stream of confluence with Lebanon (Town), York
G Ieni,ﬁ\(venue ...................... *90 Little Rock Creek .......ovvon.. *617 (D:O;Jgg (FEMA Docket No.
rassy Lake: : : : —
Enti)r/e shoreline within county *85 Maps available for inspection :
. . ; at the Kendall County Plan- Salmon Falls River:
Maps aval_lable for llnspectlon ning and Zoning Department, At downstream corporate lim-
at the Minneola City Hall, 111 West Fox Street, its . 190
&?ﬁn\évjzt 'szeoe:ir(lj?treet, Yorkville, lllinois. At upstream corporate limits *421
' ' Maps available for inspection
at the Lebanon Code En-
Montverde (Town), Lake Newark (Village), Kendall forcement Office, 655 Upper
County (FEMA Docket No. : Guinea Road, Lebanon,
D-7508) County (FEMA Docket No. Maine
- D-7514) :
Lake Florence: .
Entire shoreline within county :76 Di/p?p-)?cignsarfe?l;lﬁ feet up- York (Town), York County
ggggmg ﬁ;gg ggg:% *gg stream of confluence with (FEMA Docket No. D-7508)
Maps e?vailable for inspection Clear Creek .......ccevevevnn. *620 Atlantic Ocean:
at the Montverde Town Hall Approximately 560 feet up- Approximately 900 feet
17404 Sixth Street ' stream of Chicago Road ... *663 zgﬁtg’fe?ﬁsitr;r‘;tg‘;ggtez%c'
Montverde, Florida. Maps available for inspection Willard Street ..., *29
gtutilr:jein\g/"gg;?a(r)tfm’\é?]\ltva{g 1 Approximately 1,000 feet
i 2 ! southeast of Bayview Ave-
Mc():unt Dora (CltY)xk Lake West Lions Street, Newark, nue and Long S};nds Road *10
D?7“5r8§’) (FEMA Docket No. lllinois. Shallow Flooding Area:
Lake Franki Approximately 150 feet north-
ake Franklin: : ; east of the intersection of
Entire shoreline within county *106 Saggm(t:h (FE(ﬁltAy)bock?e?KNa(l)b Ocean Avenue and Mari-
Lake Nettie: D_751y4) ' etta Avenue .........ccceeeeee. #2
Entire shoreline within county *89 Approximately 300 feet
Lake John: Harvey Creek: southwest of the #1 inter-
Entire shoreline within county *82 Approximately 775 feet up- section of Nubble Road
Wolf Branch Sink: 82 r:)sptream of L%ttle Rock CFr)eek *617 glrgjné?ﬂg V%ggfgi@g%?ue
*|
Lake Woodward: AUDAYION SUEL oo 640 Long Beach Avenue .......... #1
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Along Shore Road in the vi- Maps available for inspection Approximately 540 feet up-
cinity of Phillips Cove ........ #1 at the City of Blaine Adminis- stream of the confluence
Approximately 1,350 feet trative Office, Engineering with the Mohawk River ...... *306
southeast of the #1 inter- Department, 9150 Central Approximately 50 feet up-
section of Shore Road and Avenue Northeast, Blaine, stream of State Route 80 .. *336
Agamenticus Avenue in Minnesota. Maps available for inspection
the vicinity of Pint Cove ... #1 at the Fort Plain Village Hall,
Along Bay Haven Road in NEW HAMPSHIRE 168 Canal Street, Fort Plain,
the vicinity of Cape New York.
Neddick Harbor.
Conway (Town), Carroll
Along York Street, south of County (FEMA Docket No. Herkimer (Village), Herkimer
Long Sands Road, in the D-7512)
vicinity of Little River ......... #1 County (FEMA Docket No.
Approximately 1,700 feet Kearsarge Brook: D-7514)
south of intersection of At the Conway Scenic Rail- West Canada Creek:
Seabreeze Lane and Surf road bridge ........ccccoeveeenne *471 Approximately 600 feet
Point Road ...........cceveueinen, #1 Approximately 0.36 mile up- downstream of East State
Cape Neddick River: stream of Cranmore Road Street (State Route 5) ....... *387
At Shore Road .........cccooeuenee. *10 bridge ........coovveeirriienins *550 At the upstream corporate
Approximately 650 feet Pequawket Pond: limits with the Town of
downstream of U.S. Route Entire shoreline within com- Herkimer (approximately
1o *10 MUNILY oo *464 1.36 miles upstream of
Maps available for inspection Maps available for inspection East State Street) .............. *413
at the York Town Planner’s at the Town Hall, 1634 East Maps available for inspection
Office, 186 York Street, York, Main Street, Center Conway, at the Herkimer Village Mu-
Maine. New Hampshire. nicipal Hall, 120 Green
Nashua (City), Hillsborough Street, Herkimer, New York.
MASSACHUSETTS County (FEMA Docket No.
D-7506) Ja
y (Town), Essex County
W‘ésotﬁ"r?t‘;d(lzg\jl’x/”gbcEgt”,?k')k Nashua River: . (FEMA Docket No. D-7514)
D-7512) : At the downstream side of East Branch Ausable River:
. . B&M Railroad bridge ......... *114 At the confluence with Ausa-
Bubbling Brook: A ; Iy 0.75 mil ble River *550
Approximately 40 feet up- pproximately 0.75 mile up- . At the upstreamcorporate """
stream of the confluence stream of SFate Route 111 176 i )
; Bartemus Brook: imits (approximately 2.24
with Pettee Pond ............... *144 . miles upstream of NYS
Approximately 800 feet up- At confluence with Nashua . Route ON) 794
stream of North Street ....... *208 River ....cccooveiiiiiiiinnn, [EETSTEPS *165 Ausable River T
Mill Brook: At upstream corporate limits 166 At the downstream corporate
Approximately 40 feet up- Lyle Reed Brook: limits 491
stream of confluence with At confluence with Nashua At the confiience of East
Pettee Pond ...........ccco.o..... *144 RIVEr i *167 and West Branches of Au-
Approximately 1,000 feet up- Approximately .075 mile up- sable River 550
stream of Hartford Street .. *236 stream of State Route 111 *167 Tributary to East Branch AUsa-
Purgatory Brook: Maps available for inspection ble River:
At Everett Street ................ 66 at the Nashua City Hall, 229 At the confluence with East
Approximately 1.19 miles up- Main Street, Nashua, New Branch Ausable River ....... *589
Sout?]trlgson(}kqf Gay Street ......... *175 Hampshire. At NYS Route 9R .................. *765
; ; West Branch Ausable River:
Attg;e g?(r)lglﬂence with Purga- 67 NEW JERSEY At the confluence with the
Downstream side of East Ausable River and Bast
Street oo 76 Berkeley (Township), Ocean A Brré(\)f)lﬁgé?glsagé% ?é\é?fu--_----- *550
Maps available for inspection County (FEMA Docket No. psﬁream p t%e conﬂuen(?e
at the Westwood Building D-7512) with the Ausable River *552
Department, 50 Corby Street, Atlantic Ocean: ) : —
Westwood, Massachusetts. At 10th Lane, extended ........ *16 Maps available for inspection
: ! at the Jay Town Hall, School
Approximately 100 feet east Street, Ausable Forks, New
MINNESOTA of intersection of 10th Lane York. ’
and East Central Avenue .. #1 :
Blaine (City), Anoka Count Barnegat Bay:
(FEMA(DoX?(et No. D—7512¥ Shorelinde St Balsem Drive, PENNSYLVANIA
ntv Ditch 41 nd Creek): extended ............oceeiiiinne *9
e L%strgam si((jiaofdl(l:ﬁﬁ ) Approximately 1 mile north- BOC""mba”Sto"(":“ I(BoroFuEg&k
AVENUE .o 892 east of Sedge Islands ...... 6| | Carbon County (
Approximately 1,100 feet up- Maps available for inspection ocket No. D— )
stream of State Route 65 .. *895 at the Berkeley Town Hall, Lehigh River:
County Ditch 60 (Branch 1): 627 Pinewald-Keswick Road, Approximately 0.76 mile
Approximately 350 feet Bayville, New Jersey 08721— downstream of State Route
downstream of Jefferson 0287. 895 e *417
Street ...occcevieiviieiieeen *894 Approximately 0.49 mile up-
At State Route 14/down- NEW YORK stream of State Route 895 *432
| stream Sidlf of Polk Street *895 Fireline Creek:
Pleasure Creek: ; : _ At confluence with Lehigh
Approximately 450 feet up- Fort Plain_ (village), Mont RIVEr oo, *424
B : gomery County (FEMA :
stream of University Ave- Docket No. D-7514) Approximately 1,750 feet
NUE ..oooiiiiiiiiie s *892 ' downstream of Cherry Hill
At 98th lane ........cccccevvvvveeennn, *893 Otsquago Creek: Road .....ccooeveiieeieeeee s *545
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Maps available for inspection Approximately 1.7 miles Approximately 3,710 feet up-
at the Bowmanstown Bor- downstream of Palmerton stream of confluence with
ough Hall, Mill and Ore Dam ..., *388 Lehigh River ........ccccoceeee *393
Streets, Bowmanstown, Approximately 620 feet Approximately 1,000 feet
Pennsylvania. downstream of Pennsyl- . downstream of CONRAIL .. *418
A uavsar?il(?olgug]rgg(l? """""""""" 443 | | Maps available for inspection
East Penn (Township), Car- th the confluence with Lehigh at the Palmerton Borough
bon County (FEMA Docket River 9 393 Hall, 443 Delaware Avenue,
No. D-7512) Approximately 2.3 miies up- Palmerton, Pennsylvania.
Lehigh River: stream of State Route
Approximately 1.7 miles 2009 ..o *468 Parryville (Borough), Carbon
downstream of Palmerton Fireline Creek: County (FEMA Docket No.
Dam ..o *388 Approximately 1,750 feet D-7512
Approximately 5,100 feet up- downstream of Cherry Hill . .
stream of State Route 895 *438 ROAD ... *545 | | Lehigh River:
Maps available for inspection Approximately 1.2 miles up- Approximately 850 feet
at the East Penn Township stream of Cherry Hill Road *687 downstream of Pennsyl-
Building, 167 Municipal Maps available for inspection vania Turnpike .............. *443
Road, Lehighton, Pennsyl- at the Lower Towamensing Approximately 1 mile down-
vania. Township Hall, 595 Hahns stream of U.S. Route 209 *452
Dairy Road, Palmerton, Pohopoco Creek:
Franklin (Township), Carbon Pennsylvania. Até:i(\)/réfrluence with Lehigh 443
County (FEMA Docket No. IR
D-7512) Mahoning (Township), Car- Apggg';nnagﬁ%%fﬁfeiége&’#ﬁ‘
LeRigh Riyer:t v 1 mile d a%n |§:_°7U5T%/) (FEMA Docket Lehigh RIVET ......cooviureunen. *443
pproximately 1 mile down- ) : : :
stream of U.S. Route 209 *452 Lehigh River: M%Ft)?hivggﬁb{/em';oéé?ggeﬁt'On
Approximately 0.82 mile Approximately 5,100 feet up- Hall. 967 Cyherr hil Ro%d
downstream of Lehigh Val- stream of State Route 895 *438 Parrwville Pennys vania.
ley Railroad .........cccceeeeenne *497 Approximately 0.58 mile yvilie, Y ’
Maps available for inspection downstream of State Route .
at the Franklin Township 903 o 526 | | Weissport (Borough), Car-
Hall, 900 Fairyland Road, Mahoning Creek: . bon County (FEMA Docket
Lehighton, Pennsylvania. At the confluence with Lehigh No. D-7512)
' 1YY *464 ) )
i Approximately 500 feet up- Lehigh River
Jim Thorpe (Borough), Car- stream of confluence with Approximately 0.52 mile
bon County (FEMA Docket Lehigh River .......c.cc........ *464 downstream of U.S. Route
No. D-7512) Maps available for inspection 209 *460
Lehigh River: at the Mahoning Township Approximately 700 feet up-
Approximately 0.82 mile Office, 2685 Mahoning Drive stream Central Railroad ... *475
downstream of Lehigh Val- East, Lehighton, Pennsyl- Maps available for inspection
ley Railroad .........ccccoeennee *497 vania. at the Weissport Borough
Approximately 2 miles up- . Hall, 440 Allen Street,
stream of State .Route 903 564 Nesquehoning (Borough), Weissport, Pennsylvania.
Maps available for inspection Carbon County (FEMA
at the Jim Thorpe Borough Docket No. D-7512) VIRGINIA
Hall, 101 East Tenth Street, Lehigh River:
Jim Thorpe, Pennsylvania. Approximately 1,900 feet up- Monterey (Town), Highland
, stream of State Route 903 *542 County (FEMA Docket No.
Lehighton (Borough), Car- Approximately 2 miles up- D-7514)
bon County (FEMA Docket stream of State Route 903 *564 | | West Strait Creek:
No. D-7512) Nesquehoning Creek: Approximately 650 feet
Lehigh River: At confluence with Lehigh downstream of U.S. Route
Approximately 1,160 feet RIVEr oo *555 220 . *2 853
downstream of U.S. Route Approximately 1,850 feet up- Approximately 630 feet up- ’
209 oo *A64 stream of Tonolli Corporate psptream of t%e west stregm
Approximately 1.3 miles up- ROBD coovvvnssssssnnnnnnssssssssss *1,014 crossing of Mill Alley ......... *2,967
stream of U.S. Route 209 *482 Maps available for inspection . . .
Mahoning Creek: at the Nesquehoning Bor- Ma[ﬁhavslllalgle folrglnlzpectlo(rj\
At the confluence with Lehigh ough Hall, 114 West % e DO” erey bul l\;lng an
RIVET oo, *464 Catawissa, Nesguehoning, sonmg Mepartmen\t/,_ lain
Approximately 1,600 feet up- Pennsylvania. treet, Monterey, Virginia.
stream of the confluence
! ) | N
with L.ehlgh R'V(?r """"" e 464 Palmerton (Borough), Car- (Catalog of Federal Domestic Assistance No.
Maps available for inspection bon County (FEMA Docket 83.100, “Flood Insurance.”)
at the Lehighton Borough No. D-7512)
Hall, 1 Constitution Avenue, Lehigh River: Dated: January 29, 2002.
Lehighton, Pennsylvania. Approximately 5,070 feet Robert F. Shea,
Lower Towamensing (Town downstream of Palmerton Acting Administrator, Federal Insurance and
Ship), Carbon County Approxiately 137 e U | o | Mitigation Adminisiration.
(FEMA Docket No. D-7512) stream of Palmerton Dam 417 [FR Doc. 02-2664 Filed 2—4—02; 8:45 am]

Lehigh River:

Aquashicola Creek:
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-160; MM Docket No. 90-189; RM—
6904; RM-7114; RM-7186; RM-7415; RM—
7298]

Radio Broadcasting Services; Grass
Valley and Jackson, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule, application for
review.

SUMMARY: This document dismisses an
Application for Review filed by Nevada
County Broadcasters, Inc. directed
against a staff Memorandum Opinion
and Order in this proceeding. See 64 FR
63258, Published November 19, 1999.
This action is contingent on the
concurrent grants of applications filed
by Station KNCO, Grass Valley,
California, (File No. BPH-
20011025AAB), and Station KNGT,
Jackson, California, (File No. BPH—
20011024 ABE), both proposing
operation on Channel 232A. The
reference coordinates for the Channel
232A at Grass Valley, California, are 39—
14—44 and 120-57-52. The reference
coordinates for the Channel 232A
allotment at Jackson, California, are 38—
24—44 and 120-35-32. With this action,
the proceeding is terminated.

DATES: Effective February 5, 2002.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 90-189, adopted
January 16, 2002, and released January
18, 2002. The full text of this decision
is available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals I, CY-A257, 445 12th Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals 11, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone 202-863-2893,
facsimile 202-863-2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel 231A
and adding Channel 232A at Grass
Valley.

3. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel 232B1
and adding Channel 232A at Jackson.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 02—2616 Filed 2—4—02; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 010823216-2020-02; 1.D.
071601A]

RIN 0648-AP32

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Delay of the Implementation
Date of the Year-4 Default Management
Measures for Small-Mesh Multispecies

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS amends the regulations
that implement Amendment 12 to the
Northeast Multispecies Fishery
Management Plan (FMP) to change the
date of the Year-4 default management
measures for small-mesh multispecies
(silver hake (whiting), red hake and
offshore hake), from May 1, 2002, to
May 1, 2003. Delaying the
implementation date for an additional
year is in conformance with the original
intent of Amendment 12 to the FMP. As
specified in the FMP, this action is
necessary to provide at least 2 full years
of data on the fishery so that the
Whiting Monitoring Committee (WMC)
can fully assess the effectiveness of the
current management measures and
recommend alternative default
measures, if appropriate.

DATES: Effective March 7, 2002.
ADDRESSES: Copies of the Amendment
12 document, its Regulatory Impact
Review (RIR), final Regulatory
Flexibility Analysis (FRFA) and the
Final Supplemental Environmental
Impact Statement (FSEIS), and other
supporting documents for Amendment
12 are available from Paul J. Howard,
Executive Director, New England
Fishery Management Council, 50 Water
Street, The Tannery-Mill 2,
Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, Fishery Policy Analyst, at
978-281-9272.

SUPPLEMENTARY INFORMATION: The New
England Fishery Management Council
(Council) voted at its December 1998
meeting that May 1, 1999, would begin
Year 1 of Amendment 12, with the
expectation that the Amendment would
be implemented by the autumn of 1999.
The Council submitted its final version
of Amendment 12 in April 1999. Based
upon the Council’s assumption of an
autumn 1999 implementation date, the
regulations implementing Amendment
12 specified that the Year-4 default
measures would become effective on
May 1, 2002. However, due to extensive
review and revisions, the Amendment
did not actually become effective until
April 28, 2000. Thus, Year 1 of
Amendment 12 was actually only 3 days
in duration (April 28 - April 30, 2000),
rather than 8 to 10 months, as originally
anticipated by the Council. As a result,
under the current regulations, the WMC
would have less than 2 years of data to
analyze, and only one opportunity to
implement an annual adjustment before
the default measures are scheduled to be
implemented (May 1, 2002). This is not
consistent with the Council’s intent in
Amendment 12. A proposed rule and
request for comments was published in
the Federal Register (66 FR 48020) on
September 17, 2001. Details concerning
the background of this action are
discussed extensively in the preamble to
the proposed rule and are not repeated
here. In addition, copies of the
analytical documents conducted in
support of Amendment 12 upon which
this action is based are available (see
ADDRESSES).

Comments and Responses

Comments on the proposed rule for
this action were accepted through
October 17, 2001. A total of 143
comments were received, all of which
were from the commercial fishing
industry; 141 were signed form letters.
All 143 comments supported this
action. This action is also strongly
supported by both the New England and
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Mid-Atlantic Fishery Management
Councils. A summary of the comments
are as follows:

Comment: Commentor supports
moving the default measures for small-
mesh multispecies back one year
because it recognizes the abbreviated
nature of what was to have been a 4-year
period as well as the possibility that
current research will negate the need for
implementation of the default ruling
altogether.

Response: Comment is acknowledged.

Comment: Commentor, writing on
behalf of its membership, supports
delay of implementation of the year-4
default measures until May 1, 2003,
because it will provide the Whiting
Monitoring Committee with the
additional time necessary to review the
effectiveness of the existing plan.

Response: Comment is acknowledged.

Comment: 141 commentors support
delay of implementation of the default
measures because, they state, NMFS
would then have two full years of data
on the whiting fishery to gauge the
effects of the trip limits and minimum
mesh sizes. They add that delay would
also allow the Whiting Monitoring
Committee to fully assess the current
management measures and recommend
alternative default measures, if
necessary.

Response: Comment is acknowledged.

Classification

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
final rule would not have a significant
economic impact on a substantial
number of small entities. No comments
were received regarding the economic
impact of this action. As a result, a
regulatory flexibility analysis was not
prepared.

This action has been determined to be
not significant for purposes of Executive
Order (E.O.) 12866.

This final rule does not contain
policies with federalism implications
under E.O. 13132.

This final rule does not contain a
collection-of-information requirement
for purposes of the Paperwork
Reduction Act.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 30, 2002.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In § 648.14, paragraph (z)(2)
introductory text is revised to read as
follows:

§ 648.14 Prohibitions.
* * * * *

(Z] * % %

(2) In addition to the general
prohibitions specified in § 600.725 of
this chapter and in paragraph (a) of this
section, beginning May 1, 2003, it is
unlawful for an owner or operator of a
vessel issued a valid Federal
multispecies permit to do any of the

following:

3.In § 648.80, the first sentence of
paragraph (a)(3)(i)(A); paragraphs
(a)(3)H)(B), (a)(4)(i)(B) and (a)(4)({H)(C);
the first sentences of paragraphs
(a)(7)[)(B), (a)(8)(i)(A), and (a)(8)(i)(B);
paragraph (a)(9)(i)(D)(1) and
(a)(9)(1)(D)(2); the first sentence of
paragraphs (a)(14)(i)(B) and (a)(14)(i)(C);
paragraph (b)(3)(i)(A); the first sentence
of paragraph (b)(3)(i)(B); and paragraph
(c)(2)(iii) are revised to read as follows:

§ 648.80 Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.
* * * * *

* k% %

%gl] * k% %

(i] * % %

(A) Through April 30, 2003, an owner
or operator of a vessel fishing in the
northern shrimp fishery described in
this section under this exemption may
not fish for, possess on board, or land
any species of fish other than shrimp,
except for the following, with the
restrictions noted, as allowable
incidental species: Longhorn sculpin;
combined silver hake and offshore hake-
-up to an amount equal to the total
weight of shrimp possessed on board or
landed, not to exceed 3,500 1b (1,588
kg); and American lobster--up to 10
percent, by weight, of all other species
on board or 200 lobsters, whichever is
less, unless otherwise restricted by
landing limits specified in § 697.17 of
this chapter. * * *

(B) Beginning May 1, 2003, an owner
or operator of a vessel fishing for
northern shrimp may not fish for,
possess on board, or land any species of
fish other than shrimp, except for the
following, with the restrictions noted, as
allowable incidental species: Longhorn
sculpin; combined silver hake and
offshore hake--up to 100 1b (45.36 kg);
and American lobster--up to 10 percent,
by weight, of all other species on board
or 200 lobsters, whichever is less, unless
otherwise restricted by landing limits
specified in § 697.17 of this chapter.

(4) * % %

(i) * % %

(B) Through April 30, 2003, an owner
or operator of a vessel fishing in this
area may not fish for, possess on board,
or land any species of fish other than
whiting and offshore hake combined--
up to a maximum of 30,000 Ib (13,608
kg), except for the following, with the
restrictions noted, as allowable
incidental species: Herring; longhorn
sculpin; squid; butterfish; Atlantic
mackerel; dogfish, and red hake--up to
10 percent each, by weight, of all other
species on board; monkfish and
monkfish parts--up to 10 percent, by
weight, of all other species on board or
up to 50 1b (23 kg) tail-weight/166 1b (75
kg) whole-weight of monkfish per trip,
as specified in § 648.94(c)(4), whichever
is less; and American lobster--up to 10
percent, by weight, of all other species
on board or 200 lobsters, whichever is
less, unless otherwise restricted by
landing limits specified in § 697.17 of
this chapter.

(C) Beginning May 1, 2003, an owner
or operator of a vessel fishing in this
area is subject to the mesh size
restrictions specified in paragraph
(a)(4)(1)(D) of this section and may not
fish for, possess on board, or land any
species of fish other than whiting and
offshore hake combined--up to a
maximum of 10,000 1b (4,536 kg), except
for the allowable incidental species
listed in paragraph (a)(4)(i)(B) of this
section.

* * * * *

(7) * *x *

(1) * K %

(B) Small-mesh multispecies.
Beginning May 1, 2003, an exemption
may be added in an existing fishery for
which there are sufficient data or
information to ascertain the amount of
small-mesh multispecies bycatch, if the
Regional Administrator, after
consultation with the NEFMC,
determines that the percentage of small-
mesh multispecies caught as bycatch is,
or can be reduced to, less than 10
percent, by weight, of total catch and
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that such exemption will not jeopardize
fishing mortality objectives. * * *
* * * * *

(8) * % %

(i)(A) Unless otherwise prohibited in
§ 648.81, through April 30, 2003, a
vessel subject to the minimum mesh
size restrictions specified in paragraph
(a)(2) of this section may fish with or
possess nets with a mesh size smaller
than the minimum size, provided the
vessel complies with the requirements
of paragraphs (a)(3)(ii) or (a)(8)(ii) of this
section and § 648.86(d) from July 15
through November 15, when fishing in
Small-mesh Area 1, and from January 1
through June 30, when fishing in Small-
mesh Area 2. * * *

(B) Unless otherwise prohibited in §
648.81, beginning May 1, 2003, in
addition to the requirements specified
in paragraph (a)(8)(i)(A) of this section,
nets may not have a mesh size of less
than 3 in (7.62 cm) square or diamond
mesh counting the first 100 meshes (200
bars in the case of square mesh) from
the terminus of the net for vessels
greater than 60 ft (18.28 m) in length
and the first 50 meshes (100 bars in the
case of square mesh) from the terminus
of the net for vessels less than or equal
to 60 ft (18.28 m) in length. * * *

* * * * *

(9) * % %

(1) * Kk K

(D)(1) Through April 30, 2003, the
following species may be retained, with
the restrictions noted, as allowable
incidental species in the Nantucket
Shoals Dogfish Fishery Exemption Area:
Longhorn sculpin; silver hake--up to
200 1b (90.72 kg); monkfish and
monkfish parts--up to 10 percent, by
weight, of all other species on board or
up to 50 1b (23 kg) tail-weight/166 1b (75
kg) whole-weight of monkfish per trip,
as specified in § 648.94(c)(4), whichever
is less; American lobster--up to 10
percent, by weight, of all other species
on board or 200 lobsters, whichever is
less, unless otherwise restricted by
landing limits specified in § 697.17 of
this chapter; and skate or skate parts--

up to 10 percent, by weight, of all other
species on board.

(2) Beginning May 1, 2003, all nets
must comply with a minimum mesh
size of 3 in (7.62 cm) square or diamond
mesh counting the first 100 meshes (200
bars in the case of square mesh) from
the terminus of the net for vessels
greater than 60 ft (18.28 m) in length
and the first 50 meshes (100 bars in the
case of square mesh) from the terminus
of the net for vessels less than or equal
to 60 ft (18.28 m) in length. Vessels may
retain the allowable incidental species
listed in paragraph (a)(9)(i)(D)(1) of this
section.

* * * * *

(14] L

(i) * % %

(B) Up to and including April 30,
2003, all nets must comply with a
minimum mesh size of 2.5-inch (6.35-
cm) square or diamond mesh, subject to
the restriction as specified in paragraph
(a)(14)@1)(D) of this section. * * *

(C) Beginning May 1, 2003, in
addition to the requirements specified
in paragraph (a)(14)(i)(B) of this section,
all nets must comply with a minimum
mesh size of 3-inch (7.62 cm) square or
diamond mesh, subject to the
restrictions as specified in paragraph
(a)(14)(1)(D) of this section. * * *

* * * * *

(b) EE
(3) * % %
(i) * % %

(A) Through April 30, 2003, owners
and operators of vessels subject to the
minimum mesh size restrictions
specified in paragraph (b)(2) of this
section may fish for, harvest, possess, or
land butterfish, dogfish (trawl only),
herring, Atlantic mackerel, ocean pout,
scup, shrimp, squid, summer flounder,
silver hake and offshore hake, and
weakfish with nets of a mesh size
smaller than the minimum size
specified in the SNE Regulated Mesh
Area, provided such vessels comply
with requirements specified in
paragraph (b)(3)(ii) of this section and

with the mesh size and possession limit
restrictions specified under § 648.86(d).
(B) Beginning May 1, 2003, owners
and operators of vessels subject to the
minimum mesh size restrictions
specified in paragraph (b)(2) of this
section may not use nets with mesh size
less than 3 in (7.62 cm), unless
exempted pursuant to paragraph (b)(4)
of this section, and may fish for, harvest,
possess, or land butterfish, dogfish
(trawl only), herring, Atlantic mackerel,
ocean pout, scup, shrimp, squid,
summer flounder, silver hake and
offshore hake--up to 10,000 1b (4,536
kg), and weakfish with nets of a mesh
size smaller than the minimum size
specified in the SNE Regulated Mesh
Area, provided such vessels comply
with requirements specified in
paragraph (b)(3)(ii) of this section and
with the possession limit restrictions
specified under § 648.86. * * *

* * * * *

(C) * % %

(2) * % %

(iii) Small mesh beginning May 1,
2003. Beginning May 1, 2003, nets may
not have a mesh size of less than 3 in
(7.62 cm) square or diamond mesh
counting the first 100 meshes (200 bars
in the case of square mesh) from the
terminus of the net for vessels greater
than 60 ft (18.28 m) in length and the
first 50 meshes (100 bars in the case of
square mesh) from the terminus of the
net for vessels less than or equal to 60
ft (18.28 m) in length.

* * * * *

4. In § 648.86, the headings to
paragraphs (d) and (e) are revised to
read as follows:

§ 648.86 Multispecies possession
restrictions.
* * * * *

(d) Small-mesh multispecies through
April 30, 2003.

(e) Small-mesh multispecies
beginning on May 1, 2003--

* * * * *
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5. In § 648.90, the last sentence of
paragraph (a)(2) is revised to read as
follows:

§ 648.90 Multispecies framework
specifications.

(a)***

(2) * * * In addition, for the 2003
fishing year, the WMC must consider,
and recommend as appropriate,
management options other than the
default measures for small-mesh
multispecies management (mesh and

possession limit restrictions for small-
mesh multispecies beginning May 1,
2003).

* * * * *

[FR Doc. 02—2726 Filed 2—4—-02; 8:45 am|]
BILLING CODE 3510-22-S
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 330 and 351
RIN 3206-AJ18

Placement Assistance and Reduction
in Force Notices

AGENCY: Office of Personnel
Management.

ACTION: Final regulations.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
placement assistance and reduction in
force regulations to replace references to
the repealed Job Training Partnership
Act with references to the Workforce
Investment Act of 1998.

DATES: These regulations are effective
February 5, 2002.

FOR FURTHER INFORMATION CONTACT: Pam
Galemore, 202—606—0960, FAX 202—
606—2329, TDD (202) 606—0023, or e-
mail at pjgalemo@opm.gov.
SUPPLEMENTARY INFORMATION: On
October 26, 2000, OPM published
interim regulations at 65 FR 64133 to
replace references to the repealed Job
Training Partnership Act (JTPA) with
references to its successor statute, the
Workforce Investment Act (WIA) of
1998. OPM is making the interim
regulations final without further
revision.

Background

The JTPA, Public Law 97-300,
October 12, 1982, as amended, required
the States to provide employment
assistance programs to dislocated
workers and others as defined in the
Act. Since 1995, through OPM
regulations published in §§ 330.405,
351.803, and 351.807 of title 5, Code of
Federal Regulations (CFR), agencies
have been required to give JTPA
program information to employees in
their specific reduction in force notices.

The JTPA was repealed effective July
1, 2000. States now provide placement
assistance programs under the WIA,
Public Law 105-220, August 7, 1998.
The Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, Public Law 105-
277, section 405, October 21, 1998,
amended the reduction in force statute
at 5 U.S.C. 3502(d) to reflect this change
in the controlling statute.

The interim regulations were issued
solely to replace references to the
repealed JTPA with references to its
successor statute, the WIA. No other
wording was changed.

The interim regulations were effective
November 27, 2000. Interested parties
could submit written comments to OPM
concerning the regulations during the
60-day period following publication.

Comments

OPM did not receive any comments
on the interim regulations.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in

accordance with Executive Order 12866.

List of Subjects in 5 CFR Parts 330 and
351

Administrative practice and
procedure, Armed forces reserves,
Government Employees, Individuals
with disabilities.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, the interim regulations
revising 5 CFR parts 330 and 351 which
were published at 65 FR 64133 on
October 26, 2000, are adopted as final
regulations without change.

[FR Doc. 02—2672 Filed 2—4-02; 8:45 am]
BILLING CODE 6325-38-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 330, 332, 351, 353

RIN 3206-AJ32

Career Transition Assistance for
Surplus and Displaced Federal
Employees

AGENCY: Office of Personnel
Management.

ACTION: Final rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations making the current career
transition assistance programs
permanent to help Federal employees
displaced from their jobs by
downsizing. These regulations adopt
interim regulations published June 4,
2001, as final.

EFFECTIVE DATE: March 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Yeatman, (202) 606—0960,
FAX (202) 606—2329, or by email at:
jryeatma@opm.gov.

SUPPLEMENTARY INFORMATION:
Background

On June 4, 2001, OPM published
interim regulations removing the sunset
date from the Career Transition
Assistance Plan (CTAP) and Interagency
Career Transition Assistance Plan
(ICTAP). These regulations also
permanently eliminated the Interagency
Placement Program (IPP), deleting
references to the IPP in parts 332, 351
and 353 and replacing them with ICTAP
where appropriate.

Comments

Four Federal agencies commented on
these regulations. All four agreed with
the regulations as published, supporting
OPM'’s decision to permanently replace
the IPP with CTAP and ICTAP and to
eliminate the agency reporting
requirements. One agency suggested
that we consider redesignating CTAP as
ACTAP (Agency Career Transition
Assistance Plan) to reduce confusion
between this agency placement program
and the ICTAP, the interagency
program. We believe the best way to
implement such a change would be in
conjunction with future proposed
regulations.
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Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

List of Subjects in 5 CFR Part 330

Armed forces reserves, Government
employees.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, the interim rule
amending 5 CFR parts 330, 332, 351 and
353 which was published at 66 FR
29895 on June 4, 2001, as adopted as a
final rule without change.

[FR Doc. 02—2674 Filed 2—4—-02; 8:45 am|]
BILLING CODE 6325-38-M

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 351
RIN 3206-AJ14

Reduction in Force Retreat Rights

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
regulation that clarifies a released
employee’s potential right to ‘Retreat”
to another position in a reduction in
force. This regulation states that an
agency determines the potential grade
range of a released employee’s retreat
right solely upon the position held by
the employee on the effective date of the
reduction in force rather than the grade
range of the position to which the
employee may have a right to retreat.
DATES: This regulation is effective on
February 5, 2002.

FOR FURTHER INFORMATION CONTACT:
Thomas A. Glennon, FAX 202—-606—
2329.

SUPPLEMENTARY INFORMATION:

Background

On October 20, 2000, OPM published
an interim regulation at 65 FR 62991
that clarifies OPM’s longstanding policy
on the procedure that an agency uses to
determine a released employee’s
potential right to “Retreat” to another
position in a reduction in force.

The interim regulation stated that an
agency determines the grade or grade-
interval range of a released employee’s
retreat rights solely on the basis of the
official position of record held by the
employee on the effective date of the
reduction in force. The regulation also
stated that an agency does not consider
the grade or grade-interval range of the
position to which the employee may
have a retreat right.

The interim regulation was effective
upon publication in the Federal
Register. Interested parties could submit
written comments to OPM concerning
the regulation in the 60 day period
following publication.

Comments

OPM did not receive any comments
on the regulation.

Final Regulation

The interim regulation OPM
published at 65 FR 62991 is published
as a final regulation without further
revision.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

Executive Order 12866, Regulatory
Review

This regulation has been reviewed by
the Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 351

Administrative practice and
procedure, Government employees.
Office of Personnel Management.

Kay Coles James,
Director.

Accordingly, the interim regulation
published at 65 FR 62991 on October
20, 2000, is adopted as final without
change.

[FR Doc. 02-2673 Filed 2—4-02; 8:45 am]
BILLING CODE 6325-38-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE172; Special Conditions No.
23-110-SC]

Special Conditions: GROB-WERKE,
Burkhurt Grob e.k.,
Unternehmensbereich Luft-und
Raumfahrt, Model G120A Airplane,
Protection of Systems for High
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions, request
for comments.

SUMMARY: These special conditions are
issued to GROB-WERKE, Burkhurt Grob
e.k., Unternehmensbereich Luft-und
Raumfahrt (GROB-WERKE), for a type
certificate for the G120A airplane. This
airplane will have novel and unusual
design features when compared to the
state of technology envisaged in the
applicable airworthiness standards.
These novel and unusual design
features include the installation of an
electronic attitude direction indicator
for which the applicable regulations do
not contain adequate or appropriate
airworthiness standards for the
protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
DATES: The effective date of these
special conditions is January 29, 2002.
The Federal Aviation Administration
(FAA) must receive any comments on
this rule on or before March 7, 2002.
ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
CE172, 901 Locust, Room 506, Kansas
City, Missouri 64106. You may view any
comments at this location between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
816—329-4146; facsimile 816—-329—-4149.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
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procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE172.” The postcard will
be date stamped and returned to the
commenter.

Background

On February 6, 2001, GROB-WERKE,
Burkhurt Grob e.k.,
Unternehmensbereich Luft-und
Raumfahrt, Lettenbachstrasse 9, 86874,
Tussenhausen-Mattsies, Germany, made
an application to the FAA for a type
certificate for the G120A airplane. The
proposed modification incorporates a
novel or unusual design feature, such as
electronic attitude direction indicator
that is vulnerable to HIRF external to
the airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.17, GROB-WERKE must show
that the G120A airplane meets the
following provisions, or the applicable
regulations in effect on the date of
application, 14 CFR part 23 at
Amendment 23-54.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate

safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are normally
issued in accordance with §11.19 as
required by and become a part of the
type certification basis in accordance
with §21.17 (a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

GROB-WERKE plans to incorporate
certain novel and unusual design
features into an airplane for which the
airworthiness standards do not contain
adequate or appropriate safety standards
for protection from the effects of HIRF.
These features include an electronic
attitude direction indicator, which is
susceptible to the HIRF environment,
which was not envisaged by the existing
regulations for this type of airplane.

Protection of Systems From High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid state advanced
components in analog and digital
electronics circuits, these advanced
systems are readily responsive to the
transient effects of induced electrical
current and voltage caused by the HIRF.
The HIRF can degrade electronic
systems performance by damaging
components or upsetting system
functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. In addition, the
number of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of

vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows: The applicant
may demonstrate that the operation and
operational capability of the installed
electrical and electronic systems that
perform critical functions are not
adversely affected when the aircraft is
exposed to the HIRF environment
defined below:

Field strength
(volts per meter)

Frequency
Peak Average
10 kHz-100 kHz ........... 50 50
100 kHz-500 kHz . 50 50
500 kHz-2 MHz ............ 50 50
2 MHz-30 MHz ............. 100 100
30 MHz—=70 MHz ........... 50 50

70 MHz-100 MHz ......... 50 50

100 MHz—200 MHz ....... 100 100
200 MHz-400 MHz ....... 100 100
400 MHz—=700 MHz ....... 700 50
700 MHz-1 GHz ........... 700 100
1 GHz-2 GHz ....... 2000 200
2 GHz-4 GHz ... 3000 200
4 GHz—6 GHz ... 3000 200
6 GHz-8 GHz ... 1000 200
8 GHz-12 GHz 3000 300
12 GHz-18 GHz ... 2000 200
18GHz-40 GHz 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values, over
the complete modulation period.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts rms per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF



5198

Federal Register/Vol. 67, No. 24/Tuesday, February 5, 2002/Rules and Regulations

requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to the G120A
airplane. Should GROB-WERKE apply
at a later date for a design approval to
modify any other model on the same
type certificate to incorporate the same
novel or unusual design feature, the
special conditions would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on the
specified airplane model(s). It is not a
rule of general applicability and affects
only the applicant who applied to the
FAA for approval of these features on
the airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,

which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR part 21, §§21.16 and 21.101;
and 14 CFR part 11, 11.19.

The Special Conditions

Accordingly, by the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the G120A airplane
manufactured by GROB-WERKE, which
includes an electronic attitude direction
indicator.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri, on January
29, 2002.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 02—2719 Filed 2—4-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 02-ASO-3]

Amendment to Class D Airspace; Eglin
AFB, FL; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final rule (99—ASO-
19), which was published in the Federal
Register on December 14, 1999, (64 FR
69631), amending Class D airspace at
Eglin AFB, FL. This action corrects
errors in the legal description for the
Class D airspace at Eglin AFB, FL.

EFFECTIVE DATE: 0901 UTC, April 18,
2002.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:
Background

Federal Register Document 99-32347,
Airspace Docket No. 99-AS0-19,
published on December 14, 1999, (64 FR
69631), amends Class D airspace at
Eglin AFB, FL. Errors were discovered
in the legal description, describing the
Class D airspace area. One word, “of”
has been changed to “to”’, and the word
“east” has been inserted to more clearly
describe the airspace boundaries. These
actions correct the errors.

Designations for Class D airspace
areas extending upward from the
surface of the earth are published in
Paragraph 5000 of FAA Order 7400.9],
dated August 31, 2001, and effective
September 16, 2001, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in the Order.

Need for Correction

As published, the final rule contains
errors which incorrectly describe the
geographical boundaries of the Class D
airspace area. Accordingly, pursuant to
the authority delegated to me, the legal
description for the Class D airspace area
at Eglin AFB, FL, incorporated by
reference at § 71.1, 14 CFR 71.1, and
published in the Federal Register on
December 14, 1999, (64 FR 69631), is
corrected by making the following
correcting amendment.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

In consideration of the foregoing, the
Federal Aviation Administration
corrects the adopted amendment, 14
CFR part 71, by making the following
correcting amendment:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389

§71.1 [Corrected]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 5000 Class D Airspace

ASO FL D Eglin AFB, FL [CORRECTED]

Eglin AFB, FL

(Lat. 30°29'00"N, long. 86°31'34"W)
Destin—Fort Walton Beach

(Lat. 30°24'00"N, long. 86°28'17"W)
Destin NDB

(Lat. 30°24'18"N, long. 86°28'26"W)

Duke Field

(Lat. 30°39'07"N, long. 86°31'23"W)
Hurlburt Field

(Lat. 30°25'44"N, long. 86°41'20"W)

That airspace extending upward from the
surface, to and including 2,600 feet MSL
within a 5.5-mile radius of Eglin AFB and
within a 4-mile radius of Destin—Fort
Walton Beach Airport and within 2.5 miles
each side of the 147° bearing from the Destin
NDB, extending 7 miles southeast of the
NDB, excluding the portion north of a line
connecting the 2 points of intersection within
a 5.2-mile radius circle centered on Duke
Field; excluding the portion southwest of a
line connecting the 2 points of intersection
within a 5.3-mile radius of Hurlburt Field;
excluding a portion east of a line beginning
at lat. 30°30'43"N., long 86°26'21"W.,
extending north to the 5.5-mile radius and
north of a line beginning at lat. 30°30'43"N.,
long. 86°26'21"W. extending east to the 5.5-
mile radius.

* * * * *

Issued in College Park, Georgia, on January
29, 2002.

Wade T. Carpenter,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 02—2721 Filed 2—4-02; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-45371]

Exemption of Transactions in Certain
Options and Futures on Security
Indexes From Section 31 of the
Exchange Act

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is, by rule,
exempting two classes of securities from
the fee and assessment requirements of
Section 31 of the Securities Exchange
Act of 1934 (“Exchange Act”): options
on narrow-based security indexes and
futures on narrow-based security
indexes. In light of the very low amount
of Section 31 fees currently collected on
options on narrow-based security
indexes, the Commission is granting the
exemption for options on such indexes
to relieve certain national securities
exchanges of the burden of having to
calculate whether an index is narrow-
based or broad-based. The Commission
is granting the exemption for futures on
narrow-based security indexes to
promote a level playing field between
options and futures.

EFFECTIVE DATE: February 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Michael Gaw, Special Counsel, 202—
942-0158, Division of Market
Regulation, Securities and Exchange
Commission, 450 5th Street, NW.,
Washington, DC 20549-1001.
SUPPLEMENTARY INFORMATION:

I. Background and Summary

Section 31 of the Exchange Act?
requires national securities exchanges
and national securities associations to
pay fees and assessments to the
Commission based on sales of or
transactions in certain securities.
Specifically, a national securities
exchange is required to pay to the
Commission fees based on the aggregate
dollar amount of sales of certain
securities transacted on that exchange,?
and a national securities association is
required to pay to the Commission fees
based on the aggregate dollar amount of
sales of certain securities transacted by
or through any member of the
association otherwise than on a national
securities exchange.3 In addition, an
exchange or association is required to

115 U.S.C. 78ee.
2 See 15 U.S.C. 78ee(b).
3 See 15 U.S.C. 78ee(c).

pay to the Commission an assessment
for each round turn transaction on a
security future.* Section 31(f) of the
Exchange Act5 provides that “[t]he
Commission, by rule, may exempt any
sale of securities or any class of sales of
securities from any fee or assessment
imposed by [Section 31], if the
Commission finds that such exemption
is consistent with the public interest,
the equal regulation of markets and
brokers and dealers, and the
development of a national market
system.”

On January 16, 2002, President Bush
signed into law the Investor and Capital
Markets Fee Relief Act (‘“Fee Relief
Act”) ¢ which, among other things,
amends Section 31 to provide that
“options on securities indexes
(excluding a narrow-based security
index)” are exempt from the fee
requirements of Section 31. Thus, as
provided by statute, national securities
exchanges and national securities
associations are not required to pay to
the Commission fees on sales of options
on security indexes that are not narrow-
based security indexes 7 (i.e., are “‘broad-
based security indexes”). The exclusion
of sales of options on broad-based
indexes from Section 31 fees is
consistent with the treatment of futures
on broad-based indexes, which compete
with options on broad-based indexes
and are not subject to assessments under
Section 31.

The Commission today is amending
Rule 31-1 under the Exchange Act3 by
adding new paragraphs (f) and (g) to
exempt options and futures,
respectively, on narrow-based security
indexes from Section 31. The
Commission also is adopting
conforming amendments to the
preliminary note in Rule 31-1.

II. Discussion

A. Exemption for Options on Narrow-
Based Security Indexes

The Exchange Act defines a narrow-
based security index to be an index that
has any one of the following four
characteristics: (1) It has nine or fewer
component securities; (2) any one of its
component securities comprises more
than 30 percent of its weighting; (3) any
group of five of its component securities
together comprise more than 60 percent
of its weighting; or (4) the lowest
weighted component securities

4 See 15 U.S.C. 78ee(d).

515 U.S.C. 78ee(f).

6 Pub. L. No. 107-123, 115 Stat. 2390 (2002).

7 The term ‘‘narrow-based security index” is
defined in Section 3(a)(55)(B) of the Exchange Act,
15 U.S.C. 78¢(a)(55)(B).

817 CFR 240.31-1.
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comprising, in the aggregate, 25 percent
of the index’s weighting have an
aggregate dollar value of average daily
trading volume of less than $50 million
(or in the case of an index with 15 or
more component securities, $30
million).® This definition was added to
the Exchange Act by the Commodity
Futures Modernization Act of 2000
which, among other things, authorized
the trading of futures on single
securities and on narrow-based security
indexes.

Trading of futures on narrow-based
security indexes is subject to joint
regulation by the Commission and the
Commodity Futures Trading
Commission (“CFTC”), whereas trading
of futures on broad-based security
indexes is subject to the sole
jurisdiction of the CFTC. To ensure that
trading of an index future is not subject
to one regulatory framework one instant
and another regulatory framework the
next instant, an index is excluded from
the definition of “narrow-based security
index” if: (1) a future on such index
traded on a CFTC-regulated market for
at least 30 days as a future on a broad-
based security index; and (2) such index
has not had the above characteristics of
a narrow-based security index for more
than 45 business days over three
calendar months.10 This exclusion, in
effect, creates a tolerance period that
permits trading in futures on broad-
based security indexes to continue to be
regulated exclusively by the CFTC if the
index becomes narrow-based for 45 or
fewer business days in a three-month
period.1?

This statutory tolerance period
applies only when a future is trading on
an index. When a future is not trading
on an index, the index can switch
continuously between a broad-based
security index and a narrow-based
security index. Thus, when a future is
not trading on an index, an option on
that index could be an option on a
narrow-based security index one
instant—and thus be subject to Section
31 fees—and be an option on a broad-
based security index—and thus be
exempt from Section 31 fees—just an
instant later. Exchanges and
associations must, therefore,
continuously monitor the status of an
index underlying an option and pay
Section 31 fees to the Commission only

9 See 15 U.S.C. 78c(a)(55)(B)(i)—(iv).

10 See 15 U.S.C. 78c(a)(55)(C)(iii).

117f the index becomes narrow-based for more
than 45 days over three consecutive calendar
months, the Exchange Act then provides an
additional grace period of three months during
which the index is excluded from the definition of
narrow-based security index. See 15 U.S.C.
78c(a)(55)(E).

for sales executed when the underlying
index was narrow-based.

Currently, the trading volume of
options on narrow-based security
indexes, and thus the amount of Section
31 fees levied on such trading, is
insignificant. The fees paid by the
exchanges to the Commission in 2001
for all sales of options on indexes that
were, or in the near future might
become, narrow-based security indexes
was below $35,000.2 In light of the
currently low dollar volume of sales of
options on narrow-based security
indexes and the resources that
exchanges and associations must devote
to monitoring the narrow-based status of
the underlying indexes, the Commission
believes that it is consistent with the
public interest, the equal regulation of
markets and brokers and dealers, and
the development of a national market
system to exempt options on narrow-
based security indexes from the fee
requirements of Section 31.

To the extent that the dollar volume
of sales of options on narrow-based
security indexes increases, the
Commission may reevaluate its decision
today to exempt such products from
Section 31 fees.3

B. Exemption for Futures on Narrow-
Based Security Indexes

In addition, the Commission is
exempting futures on narrow-based
security indexes from the fee assessment
requirements of Section 31. The
Commission believes that such an
exemption is necessary and appropriate
to maintain a level competitive playing
field between futures on narrow-based
security indexes and options on narrow-
based security indexes that compete
with one another. The Commission
notes that one of the reasons that
Congress relieved exchanges and
associations from the requirement to
pay Section 31 fees on options on
security indexes (excluding narrow-
based security indexes) is that futures
on such indexes are not subject to
Section 31 assessments. Similarly, the
Commission believes that an exemption
for futures on narrow-based security
indexes is consistent with the public
interest, the equal regulation of markets
and brokers and dealers, and the
development of a national market
system. As with the exemption for

12 By contrast, the Commission collected a total
of approximately $1.1 billion in Section 31 fees in
the twelve months from September 2000 to August
2001.

13 The Commission could consider, for example,
adopting rules that establish a tolerance period for
security indexes underlying options that is similar
to the statutory tolerance period for futures on
security indexes. See supra notes 10-11 and
accompanying text.

options on narrow-based security
indexes, the Commission may
reevaluate its decision today to exempt
futures on narrow-based security
indexes from Section 31 assessments
after trading commences in these
products.

III. Consideration of the Burden on
Competition, and Promotion of
Efficiency, Competition, and Capital
Formation

Section 3(f) of the Exchange Act 14
requires the Commission, whenever it
engages in rulemaking and is required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider whether the action
will promote efficiency, competition,
and capital formation. In addition,
Section 23(a)(2) of the Exchange Act1°
requires the Commission, when
promulgating rules under the Exchange
Act, to consider the impact any such
rules would have on competition.
Section 23(a)(2) further provides that
the Commission may not adopt a rule
that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

The Commission has considered the
effect of the amendments to Rule 31-1
on efficiency, competition, and capital
formation. The Commission does not
believe that these amendments will
impose any burden on competition. To
the contrary, the Commission believes
that the amendments will promote a
level playing field between options and
futures on narrow-based security
indexes.

The Commission also has considered
whether exempting options and futures
on narrow-based security indexes from
Section 31 might divert trading activity
from securities that are not exempt from
Section 31 to these options and futures
that are exempt. However, the
Commission views this prospect as
highly unlikely. Options and futures on
single stocks and options and futures on
narrow-based security indexes are, in
practice, very imperfect substitutes for
each other.16 Given this imperfection,
the very small per-transaction Section
31 fee on transactions in the single-stock
options and futures would not likely be
the controlling factor in a market
participant’s decision to purchase index

1415 U.S.C. 78c(f).

1515 U.S.C. 78w(a)(2).

16 A market participant would view an option or
future on a narrow-based security index as a close
substitute for individual options or futures on the
component securities only if the market participant
desired to have an interest in all of the index’s
component securities, and in the proportion that
such securities were weighted in the index.
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options or futures rather than options or
futures on the index’s component
securities.

IV. Administrative Procedure Act and
Other Considerations

Section 553(b) of the Administrative
Procedure Act (“APA”) 17 generally
requires an agency to publish notice of
a proposed rule making in the Federal
Register. This requirement does not
apply, however, if the agency ““for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” 18

Although President Bush signed the
Fee Relief Act into law on January 16,
2002, it became effective retroactively to
December 28, 2001.1° Thus, in
complying with the requirements of
Section 31, national securities
exchanges and national securities
associations currently must
continuously monitor whether an index
underlying an index option is narrow-
based or broad-based. The Commission
finds that it is unnecessary and contrary
to the public interest to continue to
require exchanges and associations to
incur this burden and assess the
required fees during a notice and
comment period when the amount of
such fees would be an infinitesimal
portion of the total fees collected and
paid to the Commission under Section
31. Therefore, the Commission finds
good cause to waive the APA’s notice
and comment provisions with respect to
the amendments to Rule 31-1.

The APA also generally requires that
an agency publish an adopted rule in
the Federal Register 30 days before it
becomes effective.20 However, this
requirement does not apply if the rule
grants or recognizes an exemption or
relieves a restriction 21 or if the agency
finds good cause not to delay the
effective date.22 The Commission finds
that the amendments to Rule 31-1 meet
both criteria. The amendments exempt
two classes of securities—options on
narrow-based security indexes and
futures on narrow-based security
indexes—from the fee assessments of
Section 31. Moreover, as discussed
above, making the rule amendments
effective immediately will spare
exchanges and associations the burden
and expense of monitoring indexes and

175 U.S.C. 553(b).

185 U.S.C. 553(b)(B).

19 See Section 11 of the Fee Relief Act.
20 See 5 U.S.C. 553(d).

21 See 5 U.S.C. 553(d)(1).

22 See 5 U.S.C. 553(d)(3).

assessing the required fees for the
period during which the amendments
are not effective. Therefore, the
Commission finds good cause to issue
the rule amendments without a delayed
effective date.

The Regulatory Flexibility Act 23 is
not applicable to the promulgation of
the rule amendments. The flexibility
analysis requirement of the Regulatory
Flexibility Act applies only if the
Commission would be required by the
APA to publish general notice of the
proposed rulemaking.24 As discussed
above, the Commission has determined
that the APA does not require it to
solicit public comment in this case.

The Paperwork Reduction Act 25 is
not applicable to the promulgation of
the amendments because they do not
impose any collection of information
requirements that would require the
approval of the Office of Management
and Budget.

V. Consideration of Costs and Benefits

A. Costs

Eliminating Section 31 fees for
transactions in options or futures on
narrow-based indexes theoretically
could result in slightly higher fees on
transactions in other securities that do
not benefit from a Section 31
exemption. The Exchange Act, as
amended by the Fee Relief Act, requires
the Commission to set rates for Section
31 fees so that such rates are reasonably
likely to produce aggregate fee
collections that equal amounts
prescribed by the Fee Relief Act.26 Thus,
although the Commission may exempt
certain securities from Section 31, it
cannot reduce the total amount of fees
that it is required to collect under
Section 31. An exemption granted to
certain securities could, therefore, result
in a higher rate paid on transactions in
the remaining, non-exempted securities.
However, because the fees collected on
trades in options on narrow-based
security indexes are very small relative
to the overall fees collected on non-
exempt securities transactions in the
United States,?” the Commission
concludes that the amendments to Rule
31-1 adopted today will have a
negligible effect, if any, on the fees paid
on these other securities transactions.28

235 U.S.C. 601-612.

24 See 5 U.S.C. 603(a).

2544 U.S.C. 3501 et seq.

26 See 15 U.S.C. 78ee(j).

27 See supra note 12 and accompanying text.

28 Assuming, for the sake of argument, that the
Commission would collect $35,000 in fees on trades
in options on narrow-based security indexes in the
absence of this exemption in fiscal year 2003, this
amount would have represented only 0.0041% of
the $849 million in Section 31 fees targeted for

Furthermore, the Commission believes
that, although futures on narrow-based
security indexes have not yet begun
trading, the dollar volume of trading in
these products will be very small for the
foreseeable future. Therefore, the
Commission also believes that an
exemption for futures on narrow-based
security indexes will have a negligible
effect, if any, on the fees paid on other
securities transactions.

B. Benefits

The benefits of the amendments to
Rule 31-1 adopted today will equal the
costs saved: (1) By certain national
securities exchanges from not having to
monitor the indexes underlying options
for purposes of Section 31; (2) by certain
national securities exchanges from no
longer having to collect Section 31 fees
from market participants for
transactions in options on narrow-based
security indexes; and (3) by market
participants who effect transactions in
options on narrow-based security
indexes and who will no longer have to
pay Section 31 fees on such
transactions.

1. Benefits From Relieving Monitoring
Burdens

With the adoption of the amendments
to Rule 31-1, all index options and
index futures—whether based on
narrow-based or broad-based indexes—
are now exempt from Section 31 fees.
The Commission believes that three
national securities exchanges will
derive certain benefits from not having
to monitor whether an index that
underlies an option is narrow-based or
broad-based for purposes of Section 31.

In August 2001, the Commission
adopted a rule that established a
methodology for calculating the market
value of a narrow-based security index
(“Index Calculation Rule’’).2° In
adopting the Index Calculation Rule, the
Commission estimated the costs that
would be imposed on national securities
exchanges, designated contract markets,
derivatives transaction execution
facilities, and foreign boards of trade to
calculate the market value of security
indexes in accordance with the rule. As
noted above, the Fee Relief Act
excluded from Section 31 options on
broad-based security indexes but not
options on narrow-based security
indexes. Thus, when the Fee Relief Act

collection in fiscal year 2003 under Section 31, as
amended by the Fee Relief Act. This amount is so
small that it would not affect the fee rate that the
Commission is required to publish for fiscal year
2003 pursuant to Section 31. See 15 U.S.C. 78ee.
29 See Securities Exchange Act Release No. 44724

(August 20, 2001), 66 FR 44490 (August 23, 2001)
(adopting Rules 3a55—1 to 3a55-3).
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became effective retroactively to
December 28, 2001, three additional
national securities exchanges 3° were
required adhere to the Index Calculation
Rule to ascertain whether the indexes
underlying their option products were
narrow-based or broad-based, for
purposes of paying Section 31 fees only
on the correct index options. The
Commission believes that one of the
benefits of the rule amendments
adopted today will be the elimination of
the monitoring costs for these three
exchanges.

In the adopting release for the Index
Calculation Rule, the Commission—
upon a suggestion made by one of the
commenters—assumed that two full-
time staff persons, one supervisory and
the other clerical, would be required to
apply the new rule. The Commission
estimated the total annual cost of
employing one clerical staff person
would be approximately $57,600, and
that the total annual cost of employing
a supervisory staff person would be
approximately $180,000. The
Commission concluded, therefore, that
the total cost to each affected exchange
to engage the staff necessary to comply
with the Index Calculation Rule would
be $237,600 annually.3? Further, the
Commission anticipated that there
would be systems implementation costs
associated with the Index Calculation
Rule. The Commission estimated that
each affected exchange would incur a
one-time system installation fee of $300
and additional systems costs of $25,800
annually.32

The Commission believes that a
Section 31 exemption for transactions in
options on narrow-based security
indexes will relieve three national
securities exchanges of the compliance
costs associated with the Index
Calculation Rule. These exchanges will
no longer incur the costs of monitoring
indexes in a manner consistent with
that rule for purposes of paying Section
31 fees, which costs were estimated by
the Commission in the adopting release.
Thus, the Commission believes that
each of the three exchanges will avoid
a one-time system installation fee of
$300; additional systems costs of
$25,800 annually; and staffing costs of
$237,600 annually.

30 Currently, there are five registered national
securities exchanges that trade options. Only three
of them—the American Stock Exchange, the
Chicago Board Options Exchange, and the
Philadelphia Stock Exchange—trade options on
security indexes, some of which are narrow-based.
Thus, a Section 31 exemption for options on
narrow-based security indexes will affect only these
three exchanges.

31 See 66 FR at 44510.

32 See id.

A futures market would derive no
corresponding benefit from a Section 31
exemption for futures on narrow-based
security indexes because the futures
market will still be required to monitor
the indexes underlying its futures
products, in a manner prescribed by the
Index Calculation Rule, to ensure
compliance with the appropriate
regulatory framework.

2. Benefits of Relieving Collection
Burdens

Furthermore, the Commission
believes that three national securities
exchanges will derive a small benefit
from not having to collect and pay to the
Commission Section 31 fees on options
on narrow-based security indexes.
However, the Commission believes that
the collection and payment of Section
31 fees for options on narrow-based
security indexes required only minor
configurations to the existing systems of
the exchanges, and that discontinuing
such collection and payment will yield
only very small cost savings to these
exchanges.

The Commission does not believe that
the futures markets will derive any
corresponding benefit from a Section 31
exemption on transactions in futures on
narrow-based security indexes.
Currently, futures on narrow-based
security indexes are not traded on any
U.S. futures market. Furthermore, the
Commission does not believe that these
markets have current plans to trade such
products in the near future. Therefore,
because the futures markets would not
in any case have had to devote resources
to the collection and payment of Section
31 fees on transactions in futures on
narrow-based security indexes, the
Commission does not believe that the
exemption granted today for such
futures would create any benefits for the
futures markets. The Commission
believes, nevertheless, that such an
exemption i